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Abstract: In his work titled "Tashil al-Mirqat livusul ila ilm al-usul," Osman b. Mustafa al-Gelibili, while
discussing qgiyas, employs a combination of semantics, grammar, and poetry. After defining qiyas with
examples, he moves on to the conditions of giyas. In explaining the three conditions related to qiyas, he utilizes
branches of jurisprudence (furu' figh), differing from classical methods, and enriches the entire work by
employing philosophy, logic, and rhetoric, much like solving a riddle. In many places, it is inevitable that
someone unfamiliar with the principles of jurisprudence will find it difficult to understand. He then focuses on
"the common cause between the original and the derivative being compared." A rich explanation is evident in
this section as well. Fifthly, he addresses the "relationship with the condition of congruence." Especially
noteworthy is his sixth discussion of "the type of type," a topic that deserves to be seen and read. To illustrate
the interest of the subject, let's give an example: “Just as ‘one kind’ exists within another, so too does the
guardianship over the soul of a minor; the existence of one kind within another is like the expiration of zakat
on a child. The state of one kind within another is like the expiration of (judgment) on someone who lacks
intellect. The state of one kind within another is like the absence of anything entering the stomach not
invalidating the fast. Sometimes, some things come together to form fifteen parts, four of which are simple,
and the remaining parts are composite. It is said that they rotate among themselves, which means that one thing
exists together with another.” It is also evident that the same methodology is followed when discussing "the
ruling on qiyas" in the seventh section and "the types of qiyas" in the eighth section.
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Oz: Osman b. Mustafa el-Geliboli Teshilii’l-Mir’kat livusal ila ilmi’l-ustl Isimli eserinde kiyasi ele alirken
hem mana hem gramer hem de siirlerden faydalanma yoluna gitmistir. Kiyasin tanimini drneklerle verdikten
sonra kiyasin sartlarina geg¢ilmistir. Kiyasla ilgili 3 sart1 izaerken klasik yontemlerden farkli olarak furii fikihtan
faydalanildig: gibi eserin biitiiniine sahip olan bilmece ¢dziiyor gibi felsefe, mantik, belagat kullanilarak ciddi
manada zenginlestirilmistir. Konular1 ele alirken bir¢cok yerde fikih usulii bilmeyen birinin anlamakta zorluk
¢ekmesi kagiilmaz olmustur. Daha sonra “kiyas yapilan asil ile kiyaslanan fer’ arasindaki ortak illet” iizerinde
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durmugtur. Bu konuda da zengin bir anlatim goériilmesi miimkiindiir. Besinci olarak “uyum sartiyla olan iliski”
konusunu ele almistir. Ozellikle altinci olarak ele almis oldugu “Nev’in Nev’i” konusu goriilmesi ve okunmasi
gereken bir konudur. Konunun ilgingligi bakimindan bir 6rnek verelim: “Nev’ nev’ icinde oldugu gibi,
kiigiigiin nefsi tizerindeki velayet de buna benzer; cins cins i¢inde olmasi sabiden zekatin diismesi gibidir.
Nev’in cins i¢indeki durumu, akli olmayan kimseden (hiikmiin) diismesi gibidir. Cinsin nev’ igindeki durumu
mideye bir seyin girmemesinin orucu bozmamasi gibidir. Kimi zaman bazilar1 bir araya gelerek on bes
kisimdan olugur, dordii basit olandir kalan kismi ise terkip halindedir. Kendi aralarinda dénerek olur denildi,
bu da bir seyin digeriyle birlikte bulunmasidir.” Goriildiigii gibi bu konuyu anlamak i¢in de ciddi bir fikih usuli
birikimine sahip olup arka planda verilmek istenilen manalar1 gormek gerekir. Yedinci sirada “kiyasin
hiikmiinii,” sekizinci sirada da “kiyasin gesitlerini” islerken de ayni yontem ve metodun takip edildigi
gozlerden kagmamaktadir.

Anahtar Kelimeler: islam Hukuku, Fikih Us{lii, Osman b. Mustafa el-Geliboli, K1yas, Teshil.
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Structured Abstract:

The aim of this study is to bring to light an author belonging to Turkish-Islamic culture and one of his
works. Unlike other authors, Osman b. Mustafa al-Geliboli skillfully incorporated philosophy, logic, rhetoric,
and, where appropriate, psychology into his work. While benefiting from these disciplines, he also discussed
the subsidiary issues of Islamic jurisprudence (furt® al-figh) together with the principles of Islamic
jurisprudence (ustl al-figh) in a fluent and coherent manner. In this study, the methodology focuses on how
the author benefited from other disciplines while addressing the subjects of his work, and on the fact that, in
comparative presentations of the legal schools, only the Hanafi and Shafi‘T schools are taken into consideration.
Accordingly, the author’s approaches to qiyas (analogical reasoning) have been examined and presented.

Figh is a dynamic discipline that responds to the needs of every period and every environment in
which human beings exist. One of the fundamental elements that provides this dynamism is the method of
qiyas (analogical reasoning), which is one of the four sources of Islamic law (al-adilla al-arba‘a). It is
inconceivable for figh to remain stagnant in the face of new events and emerging needs. This is because the
Qur’anic verses and Prophetic traditions have established general principles concerning fundamental issues
related to human life. Based on these foundational principles, the role of qiyas is significant in demonstrating
the effectiveness and relevance of figh in addressing modern problems and developments.

It is possible to establish a ruling through qiyas (analogical reasoning) on whether the requirement
that wheat and barley, as riba-bearing commodities, must be exchanged in equal quantities and on the spot also
applies to corn. This is because wheat and barley are both measured commodities (keyli goods) and belong to
the same category; corn, likewise, is a measured commodity and shares the same underlying characteristic. In
other words, according to the Hanafis, it possesses the effective cause (‘illah) that makes a commodity subject
to riba. Accordingly, corn must also be exchanged in equal amounts and hand-to-hand; otherwise, riba would
occur.

The subject of qiyas has been discussed extensively and satisfactorily, along with its various types,
by scholars such as Muhammad ibn Ahmad al-Sarakhsi, Ali ibn Muhammad al-Pazdawi, and Abu Hamid al-
Ghazali in numerous works. Osman b. Mustafa al-Geliboli also addressed qiyas in detail in his work entitled
Teshilii’l-Mir’kat li-vusil il ilmi’l-usdl.

While discussing qiyas comparatively, our author takes into consideration only the Hanafi and Shafi‘1
schools of law. He does not include the views of other schools. In this study, without making comparisons with
other works, the subject of qiyas as presented in our author’s work entitled Teshilii’l-Mir’kat li-vustl ila ilmi’l-
ustl will be introduced to the contemporary academic world, with explanations provided where necessary.

Teshilii Mirkati’l-Vusal ila Ilmi’l-Us@l: This work is the Ottoman Turkish translation of Mirkat,
produced by Osman b. Mustafa al-Geliboli (d. 1136/1728). Consisting of 322 pages, this translation is a
conceptual (mafhtim1) translation prepared by benefiting from Mir’at as well. The paragraphs written in italics
within the text are quotations taken by the author from Mir’at. The author’s distinctive style of presenting the
subjects throughout his work—almost as if solving a riddle—has been one of the reasons for choosing this
topic for examination. The purpose of studying a particular subject from such a work is to open the way for
introducing the work to contemporary Turkish readers and to the modern academic world.

Keywords: Figh, Ustl al-Figh, Osman b. Mustafa el-Geliboli, giyas, Teshil.
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Résumé Structuré:

L'objectif de cette étude est de mettre en lumiére un auteur issu de la culture turco-islamique ainsi que
l'une de ses ceuvres. Contrairement a d’autres auteurs, Osman b. Mustafa al-Geliboli a su intégrer avec brio la
philosophie, la logique, la rhétorique et, le cas échéant, la psychologie dans son ouvrage. Tout en s’inspirant
de ces disciplines, il a également abordé les questions subsidiaires de la jurisprudence islamique (fur@i® al-figh)
ainsi que les principes de la jurisprudence islamique (ustl al-figh) d’une maniére fluide et cohérente. Dans
cette étude, la méthodologie s’attache a la maniére dont ’auteur a tiré parti d’autres disciplines pour aborder
les thémes de son ouvrage, ainsi qu’au fait que, dans les présentations comparatives des écoles juridiques,
seules les écoles hanafite et chafi’ite sont prises en considération. En conséquence, les approches de I’auteur
concernant le qiyas (raisonnement analogique) ont été examinées et présentées.

Le figh est une discipline dynamique qui répond aux besoins de chaque époque et de chaque
environnement dans lesquels évoluent les étres humains. L’un des éléments fondamentaux qui confére ce
dynamisme est la méthode du qiyas (raisonnement analogique), qui constitue 1’une des quatre sources du droit
islamique (al-adilla al-arba‘a). Il est inconcevable que le figh reste figé face aux événements nouveaux et aux
besoins émergents. En effet, les versets coraniques et les traditions prophétiques ont établi des principes
généraux concernant les questions fondamentales liées a la vie humaine. Sur la base de ces principes
fondamentaux, le réle du qiyas est significatif pour démontrer I’efficacité et la pertinence du figh dans la
résolution des problémes et des évolutions modernes.

Il est possible d’établir, par le biais du qiyas (raisonnement analogique), une régle permettant de
déterminer si I’exigence selon laquelle le blé et ’orge, en tant que marchandises soumises a la riba, doivent
étre échangés en quantités égales et au comptant, s’applique également au mais. En effet, le blé et I’orge sont
tous deux des marchandises mesurées (biens keylr) et appartiennent a la méme catégorie ; le mais, de méme,
est une marchandise mesurée et partage cette méme caractéristique sous-jacente. En d’autres termes, selon les
Hanafs, le mais posseéde la cause effective (‘illah) qui rend une marchandise soumise a la riba. Par conséquent,
le mais doit également tre échangé en quantités égales et de main & main ; sinon, il y aurait riba.

Le sujet du qiyas a été abordé de manicre exhaustive et satisfaisante, ainsi que ses différents types,
par des savants tels que Muhammad ibn Ahmad al-Sarakhsi, Ali ibn Muhammad al-Pazdawi et Abou Hamid
al-Ghazali dans de nombreux ouvrages. Osman b. Mustafa al-Geliboli a également abordé le qiyas en détail
dans son ouvrage intitulé Teshilii’l-Mir’kat li-vusil ila ilmi’l-usal.

Turkish Studies — Comparative Religious Studies, 21(01)
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Dans son analyse comparative du qiyas, notre auteur ne prend en considération que les écoles
juridiques hanifite et chafiite. Il n’inclut pas les points de vue des autres écoles. Dans cette étude, sans établir
de comparaisons avec d’autres ouvrages, le sujet du qiyas tel qu’il est présenté dans 1’ouvrage de notre auteur
intitulé *Teshilii’l-Mir’kat li-vusil ila ilmi’l-usil* sera présenté au monde universitaire contemporain, avec
des explications fournies lorsque cela s’aveére nécessaire.

Teshilii Mirkati’l-Vusil ila 1Imi’l1-Usdl : cet ouvrage est la traduction en turc ottoman du Mirkat,
réalisée par Osman b. Mustafa al-Geliboli (mort en 1136/1728). Composée de 322 pages, cette traduction est
une traduction conceptuelle (mathiimi) élaborée en s’appuyant également sur le Mir’at. Les paragraphes écrits
en italique dans le texte sont des citations tirées par I’auteur du Mir’at. Le style particulier de I’auteur dans la
présentation des sujets tout au long de son ouvrage — presque comme s’il s’agissait de résoudre une énigme
— a été I’'une des raisons qui ont motivé le choix de ce sujet d’étude. L’objectif de 1’étude d’un sujet particulier
tiré d’un tel ouvrage est d’ouvrir la voie a la présentation de cet ouvrage aux lecteurs turcs contemporains et
au monde universitaire moderne.

Mots-clés: Figh, Ustl al-Figh, Osman b. Mustafa el-Geliboli, qiyas, Teshil.

Resumen Estructurado:

El objetivo de este estudio es dar a conocer a un autor perteneciente a la cultura turco-islamica y una
de sus obras. A diferencia de otros autores, Osman b. Mustafa al-Geliboli incorporé con destreza la filosofia,
la logica, la retdrica y, cuando procedia, la psicologia a su obra. Al tiempo que se valia de estas disciplinas,
también abordd las cuestiones secundarias de la jurisprudencia islamica (furi‘ al-figh) junto con los principios
de la jurisprudencia islamica (usiil al-figh) de una manera fluida y coherente. En este estudio, la metodologia
se centra en como el autor se valid de otras disciplinas al abordar los temas de su obra, y en el hecho de que,
en las presentaciones comparativas de las escuelas juridicas, solo se tienen en cuenta las escuelas hanafi y
shafii. En consecuencia, se han examinado y presentado los enfoques del autor respecto al qiyas (razonamiento
analogico).

El figh es una disciplina dindmica que responde a las necesidades de cada época y cada entorno en el
que viven los seres humanos. Uno de los elementos fundamentales que proporciona este dinamismo es el
método del qiyas (razonamiento analdgico), que constituye una de las cuatro fuentes del derecho islamico (al-
adilla al-arba‘a). Es inconcebible que el figh permanezca estancado ante los nuevos acontecimientos y las
necesidades emergentes. Esto se debe a que los versiculos coranicos y las tradiciones proféticas han establecido
principios generales sobre cuestiones fundamentales relacionadas con la vida humana. Partiendo de estos
principios fundamentales, el papel del qiyas es significativo a la hora de demostrar la eficacia y la relevancia
del figh a la hora de abordar los problemas y los avances modernos.

Es posible establecer una norma mediante el qiyas (razonamiento analdgico) sobre si el requisito de
que el trigo y la cebada, como productos sujetos a riba, deban intercambiarse en cantidades iguales y al contado,
se aplica también al maiz. Esto se debe a que tanto el trigo como la cebada son productos que se miden
(mercancias keyl) y pertenecen a la misma categoria; el maiz, del mismo modo, es un producto que se mide y
comparte la misma caracteristica subyacente. En otras palabras, segun los Hanafies, posee la causa efectiva
(‘illah) que hace que un producto esté sujeto a riba. Por consiguiente, el maiz también debe intercambiarse en
cantidades iguales y de mano a mano; de lo contrario, se produciria riba.

El tema del qiyas ha sido tratado de forma exhaustiva y satisfactoria, junto con sus diversos tipos, por
eruditos como Muhammad ibn Ahmad al-Sarakhsi, Ali ibn Muhammad al-Pazdawi y Abu Hamid al-Ghazali
en numerosas obras. Osman b. Mustafa al-Geliboli también abord6 el giyas en detalle en su obra titulada
Teshilii’l-Mir’kat li-vusil ila ilmi’1-usdl.

Al analizar el qiyas de forma comparativa, nuestro autor tiene en cuenta unicamente las escuelas
juridicas Hanafi y Shafi‘l. No incluye las opiniones de otras escuelas. En este estudio, sin establecer
comparaciones con otras obras, se presentara al mundo académico contemporaneo el tema del qiyas tal y como
aparece en la obra de nuestro autor titulada Teshilii’l-Mir’kat li-vustl il ilmi’l-usil, aportando explicaciones
cuando sea necesario.
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Teshili Mirkati’l-Vusil ild [lmi’l-Usdl: Esta obra es la traduccion al turco otomano de Mirkat,
realizada por Osman b. Mustafa al-Geliboli (m. 1136/1728). Con una extension de 322 péginas, se trata de una
traducciéon conceptual (mafhiimi) elaborada aprovechando también el contenido de Mir’at. Los parrafos
escritos en cursiva dentro del texto son citas extraidas por el autor de Mir’at. El estilo caracteristico del autor
a la hora de presentar los temas a lo largo de su obra —casi como si resolviera un acertijo— ha sido una de las
razones para elegir este tema de estudio. El proposito de estudiar un tema concreto a partir de una obra de este
tipo es allanar el camino para dar a conocer la obra a los lectores turcos contemporaneos y al mundo académico
moderno.

Palabras clave: Figh, Usil al-Figh, Osman b. Mustafa el-Geliboli, qiyas, Teshil.

ZHMAHE.
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DL ARFTEA S HAR RS T L RE, MRKEHTE (Teshili’l-Mir’kat li-vustl ila ilmi’l-usal) — 3+
FIARRIZELE (qiyas) E@ENALUREARA, FELER MR

(Teshili Mirkati’l-Vustl ila Tlmi’l-Usal) : iZ3EE 2B E EHHABRK CKRFER)  (
Mirkat) , HET S AR I EE E UR-FE IR (A2 T1136/17284F) TR A, X EPEAEIL3227T,
RAESH CRRBTRE)  (Mirat) &R b, RAMEYE (mathami) BB IESEMRA. 1ESCH AR
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K. #ik (Figh) . #ZOEREE (Usal al-Figh) . BLHTS K- BBHTES VL BR-FEFITER] (
Osman b. Mustafa el-Geliboli) . ZEtt (qiyas) . #EE (Teshil) .
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CrpykrypupoBannoe Pesome:

Llenp maHHOTO HCCIICNOBaHUS — MPHUBICYh BHUMAHHE K aBTOPY, NPEACTABIIOIIEMY TYpELKO-
UCIaMCKYI0 KyJbTYpy, U K OJHOMY M3 €ro NpoM3BeleHHH. B omimuue or npyrux aBTopoB, OcMaH HOH
Mycrada anp-I'enubonu ymerno BIuieTan B CBOHM TPyIb! GHIOCO(DUIO, IOTHKY, PAUTOPUKY H, TJIE 3TO YMECTHO,
ncuxoyoruo. Onupasch Ha 5TH AUCUUILIMHEL, OH Takoke OETJIo M CBS3HO 00CY KAl BTOPOCTENICHHBIE BOIPOCHI
HCIIaMCKOTO TIpaBa (¢pypy’ anb-(pUKX) HApALY C €r0 OCHOBOIOJATAIOIINMH IPUHIHIIAMHE (YCYT alb-pHKX). B
JTAHHOM HCCJIEJIOBAaHMH METOIOJIOTHYECKUH aKLEHT CJeJaH Ha TOM, KaK aBTOpP HCHOJB30BaJl JOCTHKEHUS
JPYTHX AUCUMIUIMH IIPH PACCMOTPEHHH TEM CBOETO TPYJa, a TaKkKe Ha TOM (hakTe, YTO MPU CPAaBHUTEIHLHOM
aHaJIM3€ MPABOBBIX IIKOJI YUYUTHIBAIOTCS JIMIIb XaHapuTCKas 1 maduurckas mwkoiasl. COOTBETCTBEHHO, ObLIH
MPOaHATM3UPOBAHbI U MPECTABICHBI ITOIX0/Ibl aBTOPA K KUSCY (aHATOTHYECKOMY YMO3aKIIOUCHHIO).

®ukx — 3TO AWHAMUYHAs JUCHUILIMHA, KOTOpas OTBEYaeT HMOTPEOHOCTAM KaXKIOro Iepuoja H
Ka)XJJOH cpelibl, B KOTOPOH CyIIecTBYIOT Jitoau. OaHuM u3 (QyHAaMEeHTAIbHBIX 3JIEMEHTOB, 00ECIEYHBAIOIINX
3Ty IUHAMHKY, SBISCTCS METOR Kusica (QHAJOTWYHOTO YMO3AKITIOYEHUs), KOTOPBIH SABIAETCS ONHUM M3
YeThIpEX UCTOYHMKOB MCIAMCKOTO TIpaBa (ayib-auiuia anb-apbaa). HeBo3MOXHO mpencTaBuTh, 4T00BI (PUKX
ocTaBajIcs HEM3MEHHBIM IIepe]] JINIIOM HOBBIX COOBITHH M BO3ZHHKAIOIIMX NMOTPEOHOCTEH. JTO 0OBsACHAETCA
TeM, 4ro asTtel KopaHa ¥ mpopodecKkue MpeAaHHus YCTAHOBWIM OOIIME NPHHIUIBL, KacaOIIHEeCs
(yHZaMEHTAIBHBIX BOIPOCOB, CBSI3aHHBIX C JKU3HBIO 4YeloBeKa. VICXons M3 3THX OCHOBOIOJIATaOIINX
NPUHIUIIOB, KUSIC WIPacT BaXKHYIO POJIb B AEMOHCTpAruH 3((GEKTHBHOCTH M aKTYaIbHOCTH (PUKXa IpH
pELICHUH COBPEMEHHBIX IIPOOJIEM U B KOHTEKCTE COBPEMEHHBIX H3MEHEHUIA.

C momormnpio Kusica (aHAJOTUYHOTO YMO3AKIIOUEHHS) MOXHO YCTaHOBUTH MPABOBOE IMPABHUIIO
OTHOCHTEJILHO TOTO, PAaCIIpOCTPAHSETCs JIU TpeOOBaHKe, COrJIACHO KOTOPOMY IIIEHHUIIA U SYMEHb, KaK TOBapHI,
MOJIaJaloIIKe 1o puba, T0MKHBI 0OMEHUBAThCS B PAaBHBIX KOJIMYECTBAX U Ha MECTe, TaKXKe U Ha KYKypy3y.
310 00BACHAETCS TEM, YTO U MIICHUIA, U STUMEHb SBJSIOTCS TOBapaMH, U3MEPSEMBIMH 110 Becy (Kelnu), u
OTHOCSTCS K OTHOW M TOH )K€ KaTeropuu; KyKypy3a, aHAJIOTUIHO, TAKXKE SBISETCS TOBApOM, H3MEPSEMBIM I10
BeCy, M 00JIalaeT TOM K€ OCHOBHOM XapaKTEepPHUCTHKOW. VIHBIMHU cIOBaMHM, COTJIACHO XaHa(uTaM, KyKypy3a
obyaaeT eHCTBUTENBHOM NPUYMHON (‘Miia), KOTopas AeiaeT ToBap moaiexamuM pude. COOTBETCTBEHHO,
KyKypy3a TaKXe JODKHa OOMEHMBATHCS B PaBHBIX KOJIMYECTBAX W HEMOCPEICTBEHHO M3 PYK B PYKH; B
MPOTHUBHOM CJTydae BOSHUKHET puoda.

Tema kusica, a TaKXKe €ro pa3IHyHbIe BU/Ib ObUIN OJPOOHO M NCUEPIBIBAIOIIE PACCMOTPEHBI TAKMMH
yuéHbIMHU, Kak Myxamman nOH Axman ac-Capaxcu, Anu non Myxamman ac-IlasznaBu u A0y Xamun anb-
I"azanu B MHOTOYHCIEHHBIX Tpyaax. Ocman nOH Mycrtada anb-I'ennbonu Taxxe NogpoOHO pacCMOTPEIT KUsC
B CBO&M Tpy/Jie oJ Ha3BaHMEM « Temmty’ 1b-MupKar JIu-ByCyJl Hila MMM JIb-yCyID).

PaccmarpuBasi Kusic B CPaBHUTEJIBHOM IUIaHE, HAlll aBTOP YYUTHIBAET TOJIBKO XaHA(QHUTCKYIO M
mapUUTCKy0 1KOJbI mpaBa. OH He BKJIIOYaeT B3TJSLbI JPYTUMX IIKOJ. B jaHHOM uccrnenoBaHuu, 0e3
MIPOBE/ICHUS CPaBHEHUH C IPYTHMHU TPyAaMH, TeMa Kusca, IIpeICTaBIeHHas B paboTe aBTOpa Mo Ha3BaHHEM
«Temmmmy’ mb-MupKat TU-ByCyJl Wila WIMH JIb-YCYJ», OyJeT IpeAcTaBlIeHa COBPEMECHHOMY aKaJeMUYECKOMY
COO0OIIECTBY C MPHUBEACHUEM MTOSICHEHUH TaM, Iie 3T0 He00X0AUMO.

«Temmny’ me-Mupkatn’ me-Bycyn wina Wnemu’ne-Yceym»: maHHas paboTa MpeNCTaBIseT COOOH
nepeBo « MupKaTa» Ha OCMaHCKHIA TYpPEeLIKHUU SA3BIK, BEITOTHEHHBI OcManoM nOH Mycrtadoii anb-I"enrbomu
(ym. 1136/1728). DtOoT mepeBox, cocrosmiuii u3 322 CTpaHWUI, SBISETCS KOHIENTYalbHBIM (Ma(XyMmu)
MepeBOJIOM, TIOATOTOBICHHBIM C HCIIONB30BaHUEM Takxke U «Mmupaartay. A63albl, BEIICICHHbIE KyPCHBOM B
TEKCTe, MPEACTaBIIIOT COOOW IMTATHI, B3SATHIE aBTOpoM U3 «Mmup’at». CBOeOOpa3HBI CTHIH aBTOpa B
M3J0KEHUH TEM Ha MPOTSDKEHUH BCETO TPYyJAa — CIOBHO pasraJbIBaHUE 3arajlkl — CTall OAHOM U3 MPUYUH
BbIOOpa JaHHOW TeMBI 1A HccienoBaHus. Llenp M3ydeHHs KOHKPETHOH TEeMBI Ha OCHOBE TaKOro TPyda
3aKJIFOYAe€TCS B TOM, YTOOBI OTKPBITH IyTh JJIS TPEACTABICHUS 3TOTO TPYAAa COBPEMEHHBIM TYPEIKUM
YUTATEIISIM ¥ COBPEMEHHOMY aKaJIeMHYECKOMY MHUDY.

KaioueBbie cioBa: Gukx, ycyn anb-gpuxx, Ocman n6H Mycrada s5b-I'ennboinu, Kusic, TEIINIIb.
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Yapilandirilmis Ozet:

Bu calismanin amaci, Tiirk-islam kiiltiiriine mensup bir miiellifi ve onun eserlerinden birini giin
yliziine ¢ikarmaktir. Osman b. Mustafa el-Geliboli, diger miielliflerden farkli olarak eserinde felsefe, mantik,
belagat ve gerektigi yerlerde psikolojiden ustalikla yararlanmistir. Bu disiplinlerden istifade ederken, islam
hukukunun fiirG meselelerini, ustl-i fikih ilkeleriyle birlikte akici ve tutarli bir sekilde ele almistir. Calismanin
metodolojisi, miiellifin eserindeki konulari islerken diger ilim dallarindan nasil yararlandigi ve hukuk ekolleri
arasindaki kargilagtirmali sunumlarda yalnizca Hanefi ve Safii mezheplerini dikkate aldigi hususlart iizerine
kurulmustur. Bu dogrultuda miiellifin kiyas konusundaki yaklagimlari incelenerek ortaya konulmustur.

Fikih, insanlarin var oldugu her dénem ve ortamin ihtiyaglarina cevap veren dinamik bir ilim dalidir.
Bu dinamizmi saglayan temel unsurlardan biri, islam hukukunun dért temel delilinden (edille-i erbaa) biri olan
kiyas yontemidir. Yeni ortaya ¢ikan olaylar ve ihtiyaclar karsisinda fikhin duragan kalmas diistiniilemez. Zira
Kur’an ayetleri ve Hz. Peygamber’in hadisleri, insan hayatiyla ilgili temel meseleler hakkinda genel ilkeler
ortaya koymustur. Kiyasin rolii ise bu temel ilkelerden hareketle fikhin giinlimiiz problemleri ve gelismeleri
kargisindaki etkinligini ve gegerliligini ortaya koymak bakimindan biiyiik 6nem tagimaktadir.

Ribaya konu olan mallardan bugday ve arpanin esit miktarda ve pesin olarak miibadele edilmesi
sartinin misir i¢in de gegerli olup olmadigi hususunda kiyas yoluyla hiikiim tesis etmek miimkiindiir. Ciinkii
bugday ve arpa, dlgiilebilen (keyll) mallardan olup ayni kategoriye girmektedir. Misir da dlgiilebilen bir mal
olmast bakimindan ayni vasfi tagimaktadir. Basgka bir ifadeyle Hanefilere gére misir, bir malin ribaya konu
olmasini gerektiren illet vasfina sahiptir. Buna gore misirin da esit miktarda ve pesin olarak miibadele edilmesi
gerekir; aksi takdirde riba meydana gelir.

Kiyas konusu, Muhammed b. Ahmed es-Serahsi, Ali b. Muhammed el-Pezdevi ve Ebli Hamid el-
Gazzali gibi alimler tarafindan cesitli eserlerde tiirleriyle birlikte genis ve doyurucu bir sekilde ele alinmistir.
Osman b. Mustafa el-Geliboli de Teshilii’l-Mir’kat li-vusil ila ilmi’l-usil adl1 eserinde kiyasa ayrintili bigimde
yer vermistir.

Miiellifimiz kiyas: karsilagtirmali olarak ele alirken yalnizca Hanefl ve Safii mezheplerini dikkate
almakta, diger mezheplerin goriislerine yer vermemektedir. Bu calismada ise bagka eserlerle karsilastirma
yapilmaksizin, miiellifin Teshilii’l-Mir’kat li-vusal ila ilmi’l-usil adli eserinde ele aldigi kiyas konusu,
gerektigi yerlerde agiklamalar yapilarak cagdas akademik diinyaya tanitilacaktir.

Sonug olarak miiellimiz Geliboli kiyasi ele alirken digerlerinden farkli olarak felsefe, mantik, belagat,
ve yeri geldikge diger fenni ilimlerden faydalanmistir. Bu uslup Gelibolinin konulari ele alig bigimi bakimindan
aligila gelmisin diginda bir yaklagim olmustur.

Anahtar Kelimeler: islam Hukuku, Fikih Usilii, Osman b. Mustafa el-Geliboli, Kiyas, Teshil.
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Qiyas in Osman b. Mustafa al-Geliboli's work titled " Teshilii'l-Mir'kéat livusil ila
ilmi'l-usil

Introduction

Fikih insanin oldugu her dénemin her ortamin ihtiyaglarina cevap veren canli bir ilimdir.
Ona bu canlilig1 veren temel unsurlardan biri de edille-i erbaadan biri olan kiyas metodudur. Fikhin
yeni olaylar ve ihtiyaglar karsisinda donuk kalmasi disiiniilemez. Zira ayet ve hadislerde hayati
ilgilendiren temel konular hakkinda genel prensipler konulmustur. Bu temel prensiplerden hareket
ederek modern problemler ve gelismeler karsisinda fikhin etkinligini ortaya koyma konusunda
kiyasin etkisi Onemlidir. Meseld Resulullah doneminde yetistirilmeyen fakat daha sonraki
donemlerde 15. yy.’in sonlarindan itibaren Amerika’dan yayilan musir basit bir 6rnek verilebilir. The
Messenger of Allah (peace and blessings be upon him) said: “Gold for gold, equal to the same
amount, cash payment; any excess is usury; silver for silver, equal to the same amount, cash
payment, any excess is usury, wheat for wheat, equal to the same amount, cash payment; any excess
is usury, salt for salt, equal to the same amount, cash payment,; any excess is usury,; barley for barley,
equal to the same amount, cash payment, any excess is usury, dates for dates, equal to the same
amount, cash payment; any excess is usury. When the classes change, sell as you wish, provided it is
cash payment, (Muslim, Musakat, 17; Buhari, Buyu’, 76-78)” commanded. It is possible to determine
by analogy whether the requirement for equal amounts and immediate payment of wheat and barley,
which are considered usurious goods, also applies to corn. This is because wheat and barley are both
considered usurious goods and are of the same kind, and corn is also considered usable goods and
shares the same kind. According to the Hanafi school, it carries the condition of usury, and
accordingly, corn should also be sold in equal amounts and immediately; otherwise, usury occurs
(Geliboli, 1288, p. 322).

In his comparative analysis of analogy (qiyas), our author has considered only the Hanafi
and Shafi'i schools of thought. He has not included the views of other schools. This research will
present the topic of analogy as presented in our author's work, “Tashil al-Mirqat livusul ila ilm al-
usul, without comparison to other works, and will offer further explanations as needed to the
contemporary academic world.

Teshilii Mirkati’l-Vusil ila [lmi’l-Usil: This is the Ottoman Turkish translation of Mirkat
by Osman b. Mustafa el-Geliboli (d. 1136/1728). This 322-page translation is a conceptual
translation, drawing upon Mirkat itself. The italicized paragraphs within the text are quotations from
Mirkat by the author. The author's use of a riddle-like style in addressing the themes prevalent
throughout the work served as the basis for this discussion. The aim of tackling this particular topic
from such a work is to open the door to making the work accessible to modern Turkish and the
contemporary academic world.
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1. Analogy (Qiyas)

The most important purpose of methodology, and the basis and method for matters related
to its branches, is analogy (qiyas). In its dictionary meaning, it means to appreciate or compare. When
someone says, "Measure and equate a horseshoe with a horseshoe," they mean, "Compare a
horseshoe with a horseshoe." If they want to say that one thing is not equal to another, they say, "One
thing cannot be compared to another."

It is similar to the poet saying: “O generous one, beware of things that defile honor/The
words of every vile person are not comparable to yours,” meaning, they are not your equals.

The conjunction of analogy is the letter “<”. In terminology, it is used with the word “e”
to convey the meaning of “&)” (we have established). This is because it is used to base a legal
analogy, not to establish a pre-existing ruling. In this case, it is used to indicate that it is based on a
reason, and to imply avoiding something for the sake of expediency.

Il DAY (8 aile Jiay ()5Sl aal oS Jie Al e i

According to Islamic law, it is the process of determining, through reason (opinion), the
ruling of one of the two things mentioned because its underlying reason is also found in the other.

Legal analogy (Qiyas): It is the process of establishing and proving, through reason, a similar
ruling found in the Quran and Sunnah due to the similarity of underlying reasons. The word "4L!"
(to establish/provide) indicates that the one who establishes the optional analogy is the one who
establishes it, and it is not a newly discovered concept. Because, although seemingly the thing that
establishes the ruling is the evidence of the original upon which the analogy is made, in reality, the
necessity of the ruling and what it establishes is the eternal will of God Almighty. The preferred
meaning of the word "misl" (similar) in ruling and underlying reason is that it is impossible for the
meaning relating to a person to coexist in two separate contexts. The reason for using the expression
“O05S2 aa)” instead of “Oswd a1 is so that the analogy can be applied comprehensively to the
existence of things that are present, the existence of things that are not present, the non-existence of
things that are not present, and even the non-existence of non-existences. Examples are written in
Mir’at and others. The expression “si_” is related to the word “4L” and “si_” is intended to
distinguish it from the meaning of the text, since it is a form of interpretation (el-Geliboli, 1288, s.
204).

e il A agumny 5 lillas pguiand 4 AUl olis 5 plaa¥) 5 aiull 5 QUSILAas 5o

“This is evidenced by the Quran, Sunnah, and consensus. The Zahirites reject it; some of
them reject it completely, while others reject it in matters of judgment.”

The fact that the evidence for analogy (qiyas) is established by the Book of Allah, the Sunnah
of the Messenger of Allah, and the consensus of the Ummah is explained in the 4«3« (preface) of the
book.

Some of the Zahiriyya school of thought absolutely rejected analogy (qiyas), saying that
reason has no place for interpreting or rejecting something based on its likeness. Others specifically
denied its occurrence in rulings. Analogy consists of establishing a similar ruling in a secondary
matter based on a common underlying reason (illat) between them, and applying it to other matters.
This reason does not have to be solely based on the literal meaning. For example, the hadith of the
Prophet (peace and blessings be upon him), "Wheat is for wheat, in measure and in cash; any excess
is usury" (Muslim, "Musakat," 17; see also Bukhari, "Buy," 77-80), is similar. That is, when you
sell wheat for wheat, sell it while the measures are the same; any excess is haram (forbidden). For
instance, it is not permissible for the good to be one measure and the bad to be one and a half

measures; in this case, half a measure would be haram. It is established by textual evidence that the
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qualities of novelty and badness are not considered in the case of excess. The ruling on similarities
is based on form and meaning, which in turn is based on measure and type. The Messenger of Allah
(peace and blessings be upon him) indicated the genus with the phrase "4kiallb lisll" (the type of
genus) and the form with the phrase "Jiw 36" (likeness of likeness). Thus, quantity and genus become
the cause of causes, and the ruling is attributed to the cause, as well as to the cause of the causes.
This is also the case in Menarda and its commentary.

Accordingly, we said that when the ruling on usury mentioned in the text is applied to rice,
that is, in the sale of rice, it is only the amount that is forbidden; any excess is forbidden. Apply this
analogy to other things measured by container and those measured by weight.

oailly 4o Laiie Jua¥) s Y i ada i Ll ads g aSa 5 o€ s ajidl

For analogy (qiyas), there are conditions, pillars, rulings, and impediments. Its condition is
that the original text is not specific to the ruling. For analogy, there are conditions, pillars, rulings,
and impediments (el-Geliboli, 1288, p. 205).

2. Conditions for Analogy:
The conditions for analogy and related situations can be expressed as follows:

1- The condition is that the ruling of the original text before the analogy must be comparable
to it, and it must not be specific to that ruling by any other text. The acceptance of the sole testimony
of Huzayma (may Allah be pleased with him) from among the Companions is exemplified by the
hadith of the Messenger of Allah (peace and blessings be upon him): "Whoever Huzayma testifies
for, he is sufficient" (Sunan Abu Dawud, Shahadat, 3607). This specific situation is similar to the
verse from the Holy Quran: "And appoint two witnesses from among your men" (Al-Baqara, 2:282).
Because all texts emphasize the necessity of paying attention to the number of witnesses and require
that the testimony of a single person not be accepted. Therefore, the specificity of the aforementioned
ruling to Huzayma, contrary to analogy, has been established; this is a well-known event.

For analogy (qiyas) not to deviate from its path, that is, for it not to be subject to analogy due
to situations such as the meaning and reason of legal quantities not being grasped by reason, or for it
to be an exception to the rule "like all people," or for it to be a legal ruling that was established for
the first time and whose meaning is clear (al-Geliboli, 1288, 205), but which has no precedent, or for
which there is no textual evidence, and which is established by one of the legal proofs or by a more
hidden proof that has not changed when it is transferred to a similar derivative, then the ruling to be
analogized must be established by one of the legal proofs or by a similar derivative that has not
changed, and there must be no textual evidence regarding it.

2. The second condition for analogy (qiyas) is that the original ruling must be far removed
from methods of analogy such as those involving legally prescribed quantities whose meaning and
reason cannot be understood or reasoned with, meaning it is outside the scope of analogy and not
inclined towards it. The number of rakats, the amount of zakat to be given, the amounts of hadiths,
and the meaning and reason of expiations are such that no other ruling can be applied to them by
analogy because they are incomprehensible and cannot be reasoned with. Even the case of eating or
drinking unintentionally during Ramadan fasting is not an exception to the methods of analogy. That
is, the fast continues even if one eats or drinks unintentionally. This ruling is established by the hadith
of the Messenger of Allah (peace and blessings be upon him): "Complete your fast, for Allah has
certainly fed and given you drink" (Sahih al-Bukhari, Sawm, 1933; Sahih al-Muslim, Sawm, 1155).
The analogy here is that the fast does not continue. Because fasting is about abstaining from stomach
and sexual desires. Accordingly, the fact that eating and drinking by someone who forgets does not
invalidate the fast is established by textual evidence, contrary to analogy. This does not apply to
someone who forgets to eat or drink during Ramadan due to coercion or error, regarding whether this
invalidates the fast. A ruling established for the first time in Islamic law, and without precedent,
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cannot be analogized to another ruling, even if it is not excluded from the path of analogy. This ruling
may be one whose meaning and reason are known, such as the permission for travel being granted
due to hardship, or it may be one whose reason is unknown, such as the obligation of blood money
to relatives/aqila (those who have committed a crime).

3- Analogy (Qiyas) is a ruling that extends to other issues and situations, and it must be a
legal ruling established by one of the three principles (Quran, Sunnah, consensus) or by istihsan,
which is a form of subtle analogy (khafi giyas). It is the application of a legal ruling, for which there
is a clear textual basis, to a similar matter for which there is no textual basis. This condition appears
to be a single condition, but in reality, it consists of six conditions.

a) The ruling must be transitive
b) It must be a Sharia ruling
¢) The ruling must be established by textual evidence

d) The transitive ruling must be present in both primary and secondary matters without
being altered

e) Comparing a secondary matter to a primary matter

f) There must be no textual evidence regarding the secondary matter (el-Geliboli, 1288, p.
206).

"Comparison alone does not prove a statement."osL8ls 43l &y MU

In conclusion, the author, by expressing the conditions in the aforementioned condition and
aiming to subdivide each into sub-branches, stated, "< 38" (it does not establish). Accordingly,
language is not established by analogy. This means that the Shafi'is, using legal analogy, first proved
the evidence of the names and then allowed the regulation of rulings upon them. For example, the
name "hamr" refers not to its existence and prohibition as grape juice, but to its strong intoxicating
effect. In this case, this is the connection of the evidence. Its naming as causality is the effect of its
intoxicating nature. Even in our context, the formation of nabiz means that the name "hamr" is also
used in our context. Accordingly, since hamr is haram, nabiz is also haram, and drinking it in small
or large quantities necessitates punishment as if one has confused the mind (al-Geliboli, 1288, p.
200).

Therefore, if the validity of analogy (qiyas) is conditional upon the ruling of the thing being
analogized being also being legally binding, then the affirmation of names and words through legal
analogy becomes invalid, while their abrogation is valid. "And the abrogated ruling does not apply
to others." This is because the original ruling in the matter being analogized, while valid from a legal
perspective, is not permanent and therefore does not extend to others.

“And the ruling established by analogy cannot be transferred to another. Because if the
reason for the analogy is the same in both things being compared, the common link disappears; if it
is not the same, one of the things being compared becomes invalid. Because the valid reason in a
principle is one of two reasons. If, based on the reason of measure and type, an analogy is made to
wheat regarding the prohibition of usury in corn, and then another thing is attempted to be compared
to corn, and if the said reason is not found in that thing, then the analogy of that thing to corn is not
valid because the reason for the ruling disappears (el-Geliboli, 1288, p. 207).

ALl Ll Jals GOUAL Jal el J& Y

It cannot be said that a Zimmi has the capacity to divorce, therefore, like a Muslim, he also
has the capacity to make a vow of zihar.
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It is not said that a zzimmi, while capable of divorce, is also capable of zihar (a form of
divorce) like a Muslim. That is, according to the Hanafi school, a zimmi's zihar is not valid.
Therefore, it is forbidden for a zzimmi who has made a zihar to have sexual relations with his wife.
However, according to the Shafi'i school, a zimmi's zihar is valid like that of a Muslim; however,
having sexual relations with his wife afterward is forbidden. This is because the ruling of zihar is the
prohibition of sexual relations. Therefore, they say that a zzimmi is like a Muslim in terms of being
subject to the prohibition, and his zihar is valid. The Hanafis respond by saying that the primary
ruling in zihar is that of a Muslim, and the zimmi's zihar is a secondary ruling, and its ruling is a
modification by adding a causal element to the primary ruling. This is because the ruling requires
expiation, and this prohibition does not end with expiation. A secondary ruling strengthens the
prohibition. That is, it is a prohibition that cannot be resolved through expiation. Since a zimmi is
not eligible for expiation, any change in the aforementioned reason does not make a zimmi eligible
for zihar by comparing them to a Muslim (el-Geliboli, 1288, p. 207).

“ i) pae A Gledlls eUadll 3ab Y 5/ “Iftar etmeme halinde hata unutmaya dahil edilmez.”

Error is not considered forgetfulness in the case of not breaking the fast, as it is not similar
to forgetfulness. This is because the excuse for making a mistake is of a lower degree than the excuse
for forgetfulness. "Cash forward sale is not permissible compared to a deferred forward sale," and
cash forward sale is not permissible compared to a deferred forward sale. This is because the hadith
narrated by the Prophet (peace and blessings be upon him) regarding forward sale contains the phrase
"astza Ja) A" (to a known term), which is a clear condition regarding the determination of time in
forward sale. Therefore, comparing cash forward sale to deferred forward sale is not permissible (el-
Geliboli, 1288, p. 207).

It is known that the author's statement, "there is no textual evidence on this matter," when
explaining the conditions of analogy (qiyas), does not require further clarification on the condition
that analogy does not alter the ruling of the textual evidence. Because the meaning of the
aforementioned statement is that there is a textual evidence indicating that the ruling applies or does
not apply to something else. According to this explanation, the author answers the question posed by
the jurists regarding the statement, "If analogy does not alter the ruling of the textual evidence" (al-
Geliboli, 1288, p. 207), by stating, "The small amount of food/wheat/food is not specified by the
Prophet's (peace and blessings be upon him) saying: 'Do not sell food unless it is in equal quantities.'
The intended meaning here is equality in quantity, not just in quantity." That is, the smallness of the
amount of food is not specified in the aforementioned hadith of the Messenger of Allah by the
smallness of the quantity; however, if equality refers to equality in measure, this is considered in the
case of something large, not in something small. The question is: While there is a hadith in which
the Prophet (peace be upon him) stated generally for both small and large quantities, you have
deemed the situation of inequality in food, the sale of something small for something small,
permissible on the grounds of quantity. However, the reason for usury is quantity and type. There is
no usury in selling a handful for two handfuls. Therefore, the argument that usury does not occur in
selling a small amount of food with another small amount without equality contradicts the text. In
this case, we find the explanatory answer permissible, which is the analogy permitted by the text in
the specific case, and the equality referred to is the equality in quantity/measurement according to
consensus. The concept of equality in terms of quantity/measurement is conceived in the case of
abundance, not in the case of scarcity. This is because the Prophet Muhammad's (peace be upon him)
statement, "Except for equalness with equalness," implies that equality refers to "legal equality." The
legally accepted equality in food is based on quantity/measurement. This is conceived in the case of
abundance, not in the case of scarcity. Therefore, the generality of the aforementioned equahty in
terms of quantity and scarcity is not accepted As a matter of fact, when it is said « ¥) Ui zia (56 ¥
ORI it means “ORlly Y1 (&2l B O s e Wgia (8 ¥/ “By nature This means, "Do not kill an
animal that kills with a knife unless you kill it with a knife yourself." Accordingly, animals that are
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killed with a knife, such as lice, fleas, and fish, are not included in the prohibition against killing
animals with a knife (el-Geliboli, 1288, p. 208).

Regarding the second question posed concerning the aforementioned condition, the author,
in his rejection, stated, "As for the poor person's right being waived from the property, this is
indicated by the text, not by the evidence of need." The explanation for the second question is as
follows: In your interpretation of the obligatory zakat, you have altered the ruling of the text
indicating the necessity of paying the value of the animal itself to meet the needs of the poor, by
comparing it directly to the animal itself. You have changed the wisdom behind the text indicating
its obligation, meaning you have interpreted what Allah Almighty has made obligatory for camels as
the saying of the Prophet (peace and blessings be upon him), “sL:

134
o

L JY) Ge esd 87 / “one sheep is
given as zakat for every five camels” (Sahih al-Bukhari, Kitab al-Zakat, 1454, 1455; Sahih al-
Muslim, Kitab al-Zakat, 979), thus reducing the poor person's right to the sheep itself. While you
were binding it, you justified it with money, thereby canceling the rights of the poor who were bound
to the sheep and allowing them to be paid its value by analogy; this is changing the ruling of the text
you rejected.

The answer given is that the alteration of the text is not due to a reason, but rather to the
indications of the texts concerning the compensation related to the sustenance of the servants (al-
Geliboli, 1288, 208) and the obligation of zakat on the wealth of the rich and its spending on the
poor.

The explanation is as follows: Zakat is an act of worship, and worship is inherently a right
of Allah. Therefore, Zakat was not initially ordained for the poor; rather, it is the spending of that
wealth on the poor, the fulfillment of their rights, and the fulfillment of the promise given regarding
their sustenance. Undoubtedly, because the needs of the poor are diverse, giving the sheep itself does
not fulfill their needs; it fulfills them only through the absolute cost. Since Allah Almighty
commanded the wealthy to spend the Zakat on their wealth, which belongs solely to Him, the
command, expressed as their rights being fulfilled through absolute cost, indicates that this type of
exchange is permissible. In this case, it becomes clear that the permission to omit the name "sheep"
is from Allah Almighty and does not require any evidence; the mention of the sheep is for the
convenience of the person obligated to pay Zakat. For paying Zakat from the same type of wealth is
easier and more readily available to them. The quantity of the sheep is also different from what is
obligatory; its value is determined according to that quantity. After this, if the obligation of sheep is
established by textual evidence and the permission to change it is also established by the indication
of textual evidence, what is meant by bringing evidence due to necessity and what is meant by the
thing that is replaced? In answering this question, the author (may Allah have mercy on him) said,
"This expression is to show that a hadith is suitable for explaining a similar situation." That is, the
justification due to necessity is to explain the suitability of the hadith to prove the existence of a
similar property. What is actually meant here is that the aforementioned justification is another
ruling, which is that sheep is suitable for spending on the poor; it is expressed to explain this. This is
not a ruling that is inherently established and impossible to justify with evidence, but rather a Sharia
ruling established by the indication of textual evidence, provided that it is obligatory. Because what
is intended by it is a freedom that has been reintroduced after it was abolished in previous nations.
When giving a sheep to the poor became a religious obligation, we justified this by arguing that the
sheep given to the poor must be suitable for their needs or must meet their requirements. Furthermore,
we made the value of the sheep more suitable for spending on the poor, as the need for value is
stronger and value is more appropriate for meeting needs. (el-Geliboli, 1288, p. 209)

In conclusion, there are three rulings on this matter. Firstly, the obligation to provide
evidence; secondly, the permissibility of presenting evidence; and thirdly, the suitability of providing
evidence for distributing sheep to the poor. Since there is no text indicating that sheep are unsuitable,
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presenting evidence later does not constitute altering the text. Rather, the alteration of the text
indicating the obligation to provide sheep is based on the indication of the text commanding the
payment of the poor's due (al-Geliboli, 1288, p. 209). This is an argument that arises together with
the other ruling, and the purpose is achieved because of that justification. This is the meaning of the
author's previously mentioned statement, "the alteration is accompanied by the argumentation, not
based on it."

3. Kiyasin Riiknii ve Kiyasin Ashinin Aciklamasi

Ji 540 andial) Jaadld oVl Lol a3 ydi g all oSa Ll 5 aalall 5 Juall 8o gp ll 5 Jaa¥) day JaaiS Ll
el aelall Ll 5 Jlaniul] ) g laal) 5l ail) oalél Lad Jua¥) oS Lol g daSa (8 545 4ndiall Jaalld o 5l L) 5 alils
ad sasagaSa dall e il dea s adde Jaid) las paill aSa e Lade e Lad Al

The pillars of analogy (qiyas) are four: the original, the derivative, the ruling of the original,
and the element that brings them together. The ruling of the derivative is the result of the analogy.
The original is the place where the thing being compared is located; it has also been said to be its
evidence. The derivative is the place where the thing being compared is located; it is its ruling. As
for the ruling of the original, it is what the text, consensus, or istihsan expresses. The common
element, called the cause (illat) determined for the ruling of the text, is that which is determined as
the basis of the ruling from among the elements contained in the text. Because of this cause, the
derivative is also considered similar in ruling because it contains the same cause.

The pillars of analogy (qiyas) are four: the original, the derivative, the ruling of the original,
and the common aspects. The ruling of the derivative is its result, not a pillar. The location of the
original is the object of comparison, like rice. According to some scholars, the original is the ruling
of the analogy, as in the prohibition of excess, while according to others, it is the evidence, as in the
hadith on interest. The ruling of the original is the ruling expressed by the text, consensus, or istihsan,
which is a hidden analogy. The common characteristic, called the cause (illat), is the characteristic
that is indicated by the text's ruling, whether in terms of form or implication. The common
characteristic is an indication of the text's ruling and not the cause because it is a requirement of the
rulings, a requirement of the eternal will. However, it is unseen to us; since we cannot fully
comprehend it, the causes of the religious rulings have been determined to provide ease in the actions
of the servants. Therefore, the fact that the ruling is obligatory according to these reasons means that
there are reasons that seemingly necessitate the ruling, just as "Allah has only made it this way, not
by Himself," and the similarity between the ruling of the text and the ruling of the derivative is due
to the attribute of the original being found in the derivative (el-Geliboli, 1288, p. 210).

“o e 5 Lagaie 5Tk 51850 s Lsa s lanlslis Uy Lajle Sl LY leas 0% 7 /Tt can be a
description in the form of a necessary or temporary, explicit or implicit, as a noun or as a ruling,
compound or simple, defined by text and others.

The characteristic that serves as the basis for analogy is sometimes an inseparable part of a
characteristic determined by textual evidence; the price-to-value ratio of gold and silver is an
example of this. We justify the obligation of zakat by reaching the nisab amount through the reason
of price-to-value ratio, and we say that zakat is obligatory even in matters for which there is no textual
evidence, according to what arises from this, just as zakat is obligatory in matters for which there is
no textual evidence. This practice is not invalid even if gold and silver are for ornamentation. The
disagreement regarding price-to-value ratio has been used as evidence in the case of usury. In our
opinion, this justification is invalid because it is based on an incomplete reason. In our view, the
justification we have made regarding price-to-value ratio and zakat is correct because its ornamental
quality also affects other things. What is meant by price-to-value ratio is that gold and silver are a
measure that determines the value of goods, and this value changes according to the circumstances
(el-Geliboli, 1288, p. 210).
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Because it is permissible to sell grains that are in a state of disposition by weight, the reason
for analogy sometimes becomes an incidental characteristic, as in the case of interest in the case of
grains in a state of disposition (al-Geliboli, 1288, p. 210). Sometimes it becomes a clear
characteristic, as in "their presence around us." That is, the Prophet's saying, "The cat's droppings are
pure because they are among the pure ones" (Cx#) 3kl (e &Y Sala 35611 ,3%) Because it is one of those
who circulate among us (Sunan Abu Dawud, Kitab al-Tahara, 75; Sunan Nasai, Kitab al-Tahara, 68);
it is like the “<s) sk in the hadith. Sometimes it is also subtle, as in “measure” and “type”. Sometimes
it is also subtle, as in the hadith of the Messenger of Allah (peace and blessings be upon him) when
women ask about istihaza; )38 (3)e a3 L&l juadll e 235k G5 e Ala s/ “Perform ablution and
perform prayer, even if blood drips on the mat, because it (the blood) is blood from a burst vein
(Sunan-i Abu Dawud, Kitabu’t-taharet, 287; Siinen-i Ibn Mace, Kitabu’t-taharet, 621) As in the
hadith, it is a generic noun. The word "»2" used here is a generic noun. Even with a subsequently
acquired quality, it is a consequence of the previous fracture. What is meant by the cause being a
generic noun is that the ruling depends on the meaning that exists with it. The absence of what is
outside of the intended meaning is like the flow of blood.

The ruling is not a noun whose meaning varies in dictionaries. Sometimes, as in the case of
the hadith in Hasami, the reason for the analogy is a ruling from among the Sharia rulings. When
Hasami asked the Messenger of Allah about debt to Allah Almighty, the Messenger of Allah (peace
and blessings be upon him) answered by comparing it to the debt of a slave and the incomplete
performance of Hajj from one's father; these are the two reasons for the analogy between them. Deyn
is a Sharia ruling because it is a characteristic established in the liability. Sometimes it is singular,
like the price, and sometimes it is based on textual evidence, and sometimes it is based on things
outside of textual evidence (el-Geliboli, 1288, p. 211).

Al (e iy 085 el W1 (S Gy OS5 el 5 by Y1 ol e (8 (gl 5 B
CAlia) Loy Y 55 pealilly Uililad 3 gm Y 5 Aleall 8 Dlimie 435S (ga jpaall J Y Ltie 5 J gea¥) 52lg agmny 5 4lA Y
d‘)m\ewyju\@umy‘CA&LAA‘}IL\LLAY‘@(.\SA.“M}\&ay\}\&‘)ﬂn&bdﬁjé

It has been said that the principle regarding texts is that they should not be attributed with a
cause unless there is evidence. Another view, however, states that attributing a cause with any
characteristic is permissible unless there is a prohibiting impediment. This is said for the purpose of
distinction. Some Shafi'is said "depending on the situation," while others said "by the testimony of
the principles." In our view, before a distinguishing characteristic, that characteristic must be
generally preferable. Furthermore, it is not permissible to attribute a ruling solely based on a "kasira"
It is not permissible to attribute a reason to something based on a characteristic whose existence is
disputed from the perspective of fer or asil, or in cases where the ruling is established by consensus
in its essence but its underlying reason is disputed, or based on differing underlying reasons (el-
Geliboli, 1288, p. 211).

In texts where the underlying reason (cause) is not specified, the principle is that no
explanation is given. However, if there is evidence indicating that the text itself is the cause, then a
justification (ta'lil) can be given. According to some, the principle in texts is to justify the ruling with
a characteristic from among those encompassed by the text that is consistent with the ruling.
However, if this characteristic contradicts a text or consensus, or conflicts with other attributes, then
the ruling cannot be justified with that characteristic. According to some scholars, the principle in
texts is to justify the underlying reason; however, justification is not with every characteristic, but
with a characteristic that distinguishes it from other characteristics, because justification with the
unknown is invalid. Some Shafi'i scholars accepted the concept of "allegation" (ilah), meaning that
it is the characteristic that distinguishes the attribute that is the cause from other characteristics, thus
inspiring the mind with the idea that it is suitable to be the cause. As a result, the relationship between
the ruling and the underlying cause (al-Geliboli, 1288, p. 211) is initially established through a
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connection, and the underlying cause is determined in essence. Some scholars have also said that the
mere mention of the attribute is not sufficient; rather, it must be followed by a review of procedural
principles. That is, when compared with Sharia law, that attribute must be in accordance with it, far
from contradiction or opposition to Sharia law, just as it is stated that "Zakat is not obligatory on
male horses." The mere mention of the attribute and the testimony are the minimum requirements
for establishing the underlying cause through a distinguishing characteristic. For what is deemed
appropriate is in the position of a hypothetical witness; presenting it with the actual evidence in mind
is a form of confirmation in the presence of the one who confirms it (al-Geliboli, 1288, p. 212).

According to some scholars, the basis for the control of all procedural rules is not obscure.
The impossibility or difficulty of performing the matter (in question) is, according to the Hanafi
school, the primary cause of the ruling in the Quran, Sunnah, and consensus. That is, the ruling must
be related to the characteristic that serves as the cause. It is not valid to justify a ruling with every
characteristic unless there is an impediment; there must be evidence that distinguishes and identifies
that characteristic from others, and this evidence must clearly be from the texts whose cause has been
identified, not from the texts of worship. For example, each of the rulings in a text is suitable to be a
cause. If the five obligatory characteristics are not present, there must be clear evidence that
distinguishes and identifies the characteristic that serves as the cause, such as wheat, from other
characteristics that are suitable to be a cause. Wheat encompasses five characteristics: being small,
being milled, existing, being a body, and being a thing. Each of these is suitable to be a cause for the
ruling of usury. However, the Prophet's ruling, "al-hanha hanha," is evidence that the cause of usury
is quantity and type. Therefore, quantity and type have become the distinguishing and determining
factors for the cause among other attributes. The opponent must also know that the text is defective,
or there must be evidence that necessitates the opponent to accept that the text is actually defective.
Because texts are of two kinds: some are devotional, and some have a determined cause. The issue
under discussion may be devotional; the text may not have a determined cause. In this case, the
opponent must first prove that the text is defective to be binding, and only then should the
determination of the cause be undertaken. However, the essential thing in texts is that the cause can
be determined; mere words are not sufficient. Since the aforementioned words are not suitable for
binding, Istishab is not sufficient to make the opposing view binding; Perhaps the evidence for the
disputed ruling, the evidence for the text, requires proof that the texts are capable of being explained.
For example, when a mujtahid examines the hadith, "Gold is exchanged for gold, and silver for silver,
in equal amounts and in cash," before distinguishing the cause of interest (al-Gelibili, 1288, p. 212)
and ruling that the cause of interest is the unity of measure and type, he must prove that this
mentioned text is one of the texts with a cause. In this case, we would say that the mujtahid's
statement in question includes the determination of the ruling with the Prophet's saying " 11" (el-
Geliboli, 1288, p. 213).

The obligation to specify the price, as in the case of the obligation of one-third, stems from
the prohibition of interest. For the mujtahid has stipulated the specification of one of the two
parties/hands in absolute sales contracts involving debt. He has also made it a condition to determine
all the prices in order to prevent selling debt for debt and in the case of expenditure. Similarly, he
has stipulated equality in measure in the reality of interest to avoid the suspicion of excess interest.
As a result of our examination, we have found that the obligation to specify the prices applies to
transactions other than cash/gold and silver sales; indeed, Shafi'i stated that cash payment is a
condition in the sale of food for food. We collectively concluded that specifying the price is
obligatory in the sale of wheat for barley. Furthermore, it is not permissible to exchange wheat for
barley, which is not of the same kind, on a one-to-one basis. The capital of a forward contract (selem)
has been made obligatory by consensus. In this case, there is consensus that the text is flawed in
determining the ruling on interest; for there is no justification without contagion. Therefore, the
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necessity of its application to other weights becomes obligatory through the indication of consensus,
based on the reason for its similarity (al-Geliboli, 1288, p. 213).

Excess usury is more severe/sinful than usury on credit in terms of its occurrence. This is
because there is a doubt about the superiority of money/gold and silver over credit interest.
Something whose truth is doubtful is preferred. In this case, if the reason for the text has been
determined, it becomes obligatory to deal with the method described below by distinguishing and
determining the reason. According to the Hanafi school, it is not permissible to attribute a limited
reason to a text whose reason can be determined, but it is permissible according to the Shafi'i school.
The Shafi'is said that the reason for usury in gold and silver is the quality of its value. However, value
is limited to gold and silver and is not applicable to anything else. It is a contradictory reason, debated
and established based on the fact that things other than two stones were not created to be substitutes;
the limited nature of the reason determined by the text is unanimously permissible. According to the
Hanafi school, the reason why it is not permissible to justify a ruling with a limited cause is as
follows: The ruling is established by the text in the original, and the justification is for revealing the
ruling of the original to the derivative, and this is only possible after it is known that the Lawgiver
considers the same cause even in cases where there is no text. It is said that it would be a vicious
cycle if the justification were to be temporary to other issues, perhaps meaning, "obtaining
knowledge outside of those for which there is a text depends on the description." However, if the
Shafi'i school is content with the existence of a condition, it has limited the justification to a limited
cause. In fact, it is not permissible to justify a text with a description whose existence is disputed in
the derivative or the original (al-Geliboli, 1288, p. 213). For example, the Shafi'i school's statement
regarding "brother" is like this: "He is a person for whom expiation is valid upon freeing him, but he
is not freed if he is owned by a cousin." In other words, a "brother" is someone for whom expiation
is valid upon freeing him. In conclusion, if someone owns a brother as they would a cousin, they
have no obligation to free him; just as someone owns a slave brother, they have no obligation to free
a slave cousin. If the Shafi'is intend to say that freeing someone occurs after ownership, this is not
helpful. Because the aforementioned quality is not present in the person being compared, namely the
cousin, and if they wish to free him after the establishment of ownership, this freeing would be valid
with the intention of atonement. However, it is not certain that the expressed meaning refers to the
"brother"; perhaps the brother is considered freed only through the establishment of ownership (al-
Geliboli, 1288, p. 214).

This situation can be explained as follows: If someone acquires property from a relative with
whom marriage is forbidden, according to the Hanafi school of thought, that person is automatically
freed, regardless of whether there is a biological relationship between them. According to the Shafi'i
school, if there is a biological relationship, they are freed; otherwise, they are not. The
aforementioned ruling applies to uncles and cousins, but it is not established by consensus. It is not
established in the Hanafi school because there is no mahram (closely related) relationship. It is not
established in the Shafi'i school because there is no biological relationship. Since both meanings are
present, it is established by consensus among parents and children. Accordingly, for sisters and those
considered as such, since there is no mahram relationship, the ruling of freeing them applies
according to the Hanafi school. According to the Shafi'i school, it is not established because there is
no biological relationship. The Shafi'is, regarding the non-existence of freeing someone by acquiring
property, compared a brother to a cousin. Regarding the invalidity of expiation upon the
emancipation of a cousin, the Hanafi school of thought responds that it is not permissible to justify
the ruling with a characteristic about which there is disagreement regarding its existence in both the
primary and secondary aspects. This is because if the common characteristic considered by the Shafi'i
school implies that the cousin is emancipated the moment they acquire ownership, it would be
invalid. The characteristic in question is not present in the cousin, but in the thing it is being likened
to. If the cousin wishes to emancipate the cousin after acquiring ownership through purchase or other
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means, then it serves as expiation. However, a "brother" is not like a "cousin." A brother is
emancipated immediately upon acquisition. Since there is disagreement about the presence of the
required characteristic, analogy is not accepted due to its difference. Or, even if the ruling in the
original text used for analogy is established by the agreement of the dissenting party, even if there is
a difference of opinion regarding its underlying reason, according to the Hanafi school, it is still not
permissible to justify the ruling based on that difference (al-Geliboli, 1288, p. 214).

According to the Shafi'i school, the killing of a free person in retaliation for a slave is just as
in the case of a slave who is freed, saying, "He is the slave of so-and-so; a free man should not be
killed in retaliation for him, just as a slave under a contract of emancipation should not be killed if
he has a price, i.e., a ransom, and an heir other than his master." According to the Hanafi school, the
reason for the absence of retaliation in the case of a slave to whom analogy is made (al-Geliboli,
1288, p. 214) is not because he is a slave, but because it is unclear to whom the right of retaliation
belongs. Because if there is doubt as to whom the right belongs, retaliation is eliminated. What
necessitates retaliation is the uncertainty as to whether the right belongs to the master or the heir of
the freed slave, not the fact that he is a slave. It should be known that the Companions of the Prophet
differed on whether the freed slave died as a free man or as a slave. If he was free, his heir would be
his guardian; if he was a slave, his heir would be his master. In this case, the analogy is eliminated
once it is definitively established to whom the right belongs. If the heir other than the master does
not abandon the property, or if he does abandon it but does not leave behind the property in full
sufficient to cover the price of the contract, then the master is liable for retaliation because it is
established that the master is the guardian. Furthermore, it is not permissible to justify a legal
principle with a reason that is close to a distinguishing characteristic present in the original text. For
example, the Shafi'i school's statement regarding a contracted slave, "it is not valid to free him as
expiation, as in the case where he has paid part of the price," is similar to this; that is, it is not
permissible to free a contracted slave for expiation. In fact, it is not permissible to free a contracted
slave who has paid part of the contract for expiation (al-Geliboli, 1288, p. 215).

The Hanafi school of thought responds that paying a portion of the compensation is a form
of reciprocity/compensation, and reciprocity prevents the permissibility of expiation. This is
something that exists in the original but not in the secondary. In this case, justification based on
analogy kiyas maal farik (al-Geliboli, 1288, p. 215).

4. The Common Cause Between the illet and the Fer Being Compared To

And the cause is known in various ways. Firstly, consensus, secondly, text. If the text
indicates by its wording, this is explicit, and this is the strongest degree of explicitness of the cause.
After this, the cause becomes apparent in one degree, then in two degrees, and then in various
degrees. If none of these exist, then there is implication. This is the mention of something together
with the ruling such that if that thing or its like were not for the purpose of justification, this
association would be distant/meaningless. Thus, to eliminate the distant/meaningless nature, it is
attributed to the cause, as in the hadith of the Arab and the woman from Hasa'am. This is the mention
of the appropriate attribute together with the ruling. This is also why a difference is made between
two things in terms of ruling. This is done either by specifying both clauses or one of them with an
adjective, or by using a conditional or exception clause. It should be known that the characteristic
that brings together the object and the referent is called the cause (illat). There are several ways to
determine this cause.

1- It must be based on consensus, as in the case of a minor. This is similar to how the reason
for the guardianship of a minor's property is established by consensus. This is even the reason for the
guardianship of marriage.

2- It must be based on explicit text (nas). If the text refers to the meaning of the matter, as in
Allah's (c.c.) verse, "How there is no other way between the two" (al-Hashr, 59/7), then it is explicit.
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There are levels of causality considered in the explicit statement, the strongest being that in which
the cause is clearly evident/explicit, as in the phrases “IX (58 S5 13 Ja¥ 5 13 A1’ After this, the
next level in terms of causality is that which is probable to another, such as the lam-i ta’lil, which
implies apparent and consequential meaning, and the “ba-i s@besiye,” which implies relational
meaning. Even the “3)” (in) which is included in independent condition and independent istishab, as
in the verse “liiasd (351 ” (en-Nur, 24/33), is similar to this (el-Geliboli, 1288, p. 215).

After this, the other two levels of causality are apparent. The word “()” expressed in the
context of causality, as in Allah’s (c.c) verse “s sli 3558 Gudlll ) (Yusuf, 15/53) and the hadith “ &) s
crdl 3kl 50” (el-Geliboli, 1288, p. 215), is similar to this. In these, the “J” lam-i ta’lil, which signifies
the cause, is implied/hidden, and if it is hidden, then the implied meaning is like “J_»”, which is two
levels lower in terms of causality. Furthermore, the Messenger of Allah (peace and blessings be upon
him) said about the martyrs of Uhud: “They will be covered with their wounds and their blood, for
they will be resurrected in the gardens of Hell, their blood flowing.” (Sahih-Bukhari, Kitab al-Jihad,
2803; Sahih-i Muslim, Imaret, 1876), as in the explanation of the miraculous nature of the Qur'an,
the letter "fa" (<) which indicates the cause and is included in the description or ruling in the word
of the Lawgiver expresses the degree of causality by sometimes being included in the description.
The miraculous verse of the Almighty God, "And the thief and the female thief, cut off their hands"
(al-Ma'idah, 5/30), is an example of its inclusion in the ruling and punishment. Because the letter
"" sometimes precedes a description and sometimes a judgment or punishment, it is not the subject
of causality, but rather the subject of regulation. It is prioritized in relation to the cause, but delayed
in relation to existence. Accordingly, it is permissible for "<" to appear before each of the judgments
and descriptions, viewed from both of the aforementioned perspectives. This is weaker in expressing
the meaning of causality than the preceding one, because "<" is for the purpose of following. The
indication of causality through the meaning of following is based on evidence, not on text. Therefore,
as in the narrator's expression, "—" is the one that appears later in terms of causality. For example,
in the phrase "a> % Jels 335 338 ¢u" (he forgot and prostrated), In the example of Maiz, who
committed adultery and was stoned, the narrator's forgetfulness and his use of the word "<" to
explain the rulings on adultery are evident in the causality/evidence (el-Geliboli, 1288, p. 216).

The "<", said to have a lower meaning than what precedes it, is based on the possibility of
the narration being incorrect. If it does not indicate the meaning intended by the text, it is an
implication, meaning its causality is through implication. An implication is when the characteristic
or its equivalent that causes a ruling cannot possibly be the basis for the ruling. Therefore, interpreting
a characteristic as the cause of a ruling also applies to a ruling that is not explicitly mentioned; that
is, as an example where the cause actually leads to the ruling, one can cite a person saying to the
Messenger of Allah (peace and blessings be upon him), "I had intercourse with my wife during the
day in Ramadan," and the Messenger of Allah (peace and blessings be upon him) saying, "Free a
slave." The Bedouin's purpose in mentioning the places is to explain the ruling of those places, and
his purpose in mentioning the ruling is to provide an answer to fulfill the Bedouin's intention. Thus,
the question does not require an answer, and the statement needs to be postponed until after the
moment of need. In this case, the question encompasses the answer, as if the Messenger of Allah
(peace and blessings be upon him) had said, “If you sit down, then disbelieve.” The statement refers
to sexual intercourse as a reason for freeing a slave. However, the “—” is not definite, nor is it explicit;
it is perhaps implicit. In this case, the absence of intent is implied even by the possibility of an answer,
as in the case of a slave saying to his master, “The sun has set,” and the master saying, “Give me
water.” An example of this is like the hadith of Hasami. (el-Geliboli, 1288, p. 216) When Hasami
asked the Prophet (peace and blessings be upon him) about the rights of Allah, the Messenger of
Allah (peace and blessings be upon him) mentioned the rights of the servant, which are similar, and
reminded him that the rights of Allah are the means by which one benefits from the rights of the
servant. Otherwise, mentioning the rights of the servant would be meaningless. There are also levels
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of implication, as in the explicit statement; it is a part of implication. Even ifa ruhng is given, an
example of mentioning a quality appropriate to the ruling is the saying, “lat by oaldl) oan Y
sl »A15” / “The judge should not give a ruling while he is angry and should show respect to the
scholars.” In the first example, the word “Oluze” (anger) is a reason for not giving a ruling, implying
that the judge's heart is angry during the court proceedings. Similarly, the reason for showing respect
is implying knowledge, and is also a part of the implication. The difference in judgment between two
things lies either in the attribute of being a horseman and its opposite, as in the example " 2ex J&
uue-w uuhﬂ;" / "there is one share for pedestrians and two shares for horsemen," or in the example
nés Y (el (there is no share for infantrymen and two shares for horsemen), or in the dlfference lies
in the mention of one of the two judgments. That is, the one who sets the judgment says "a murderer
cannot inherit," not "others besides the murderer can inherit." The act of disinheriting a murderer,
thereby preventing them from inheriting along with their previous status as an heir, is understood by
indicating the murderer's role and stating the ultimate purpose (el-Geliboli, 1288, p. 217)

As in the verse, “Do not approach them until they are purified” (Al-Baqara, 2:222), the two
things meant here are purity and impurity, and the two rulings mean that intimacy is permissible and
impermissible. The word “si»” mentioned in the text indicates that the reason for the permissibility
of intimacy is purity, or it dlffers from an exception. The two things meant in this expression are
obligation and non-obligation. The two rulings meant are the waiver of What is obhgatory and the
continuation of what makes it obligatory. For example, there is the verse "ot & Y)' (al-Bagara,
2237) in which the word "afuw" implies the waiver of the obligatory dowry, or the meaning changes
with the mention of the condition. For instance, the verse "&i (o€ | 5 ¢lidal) CaBA) o) 5 Jies D" (al-
Bagqara, 2/275) is similar to this. Here too, the permissibility of the sale is indicated by the difference
in the type of transaction.

It should be understood that while not all things referred to as "causes" (illat) necessarily
constitute a definitive cause, they do certainly give the impression of being such. However, the fact
that a statement implies a cause does not necessitate the validity of the analogy (qiyas). The cause
mentioned in the verses about theft and adultery does not require the validity of the analogy, nor does
it necessitate the application of the cause to other things. This is because it is unanimously accepted
that causes can be incomplete, whether explicitly stated or implicitly understood(el-Geliboli, 1288,
p. 217).

5. Relationship with the Condition of Conformity

The third is related to the condition of conformity, which is permissible by analogy. This is
called influence, and its justification is the influence based on the text, consensus, and the
consideration of the causality of its kind (al-Geliboli, 1288, p. 217).

The reason for analogy (qiyas) is related to the third aspect known about it, provided that the
reason is consistent with the ruling, that is, it must conform to the reasons transmitted from the
Messenger of Allah (peace and blessings be upon him) and the early scholars. While basing the ruling
on reasons is valid, and the reasons do not arise from them, it is permissible to attribute it to the
certainty of one husband being Muslim and the other rejecting Islam, as the certainty of rejection is
appropriate for separation. However, attributing it to the quality of being Muslim is not appropriate
because the difference in the existence of the quality of being Muslim becomes apparent. This is
because Islamic law is for the sake of truth, not for the sake of rigidity. The conditional relationship,
provided there is absolute conformity, is permissible in terms of analogy. For the aforementioned
relationship is like the capacity of a witness to testify. It is permissible to act upon the testimony of
a witness whose trustworthiness and honesty are widely known, before their righteousness is
revealed. According to the original authority, even if the judge rules based on the testimony in
question, the ruling is valid. The relationship in question is often referred to as influence. What
scholars mean by "only influence is considered, and only the condition is influence" is this
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relationship. The influence that necessitates analogy is when a characteristic, in terms of its type or
close kind, is established by textual evidence or consensus as the cause of the ruling. Thus, just as it
is obligatory to act upon the testimony of a witness whose justice is evident, the influence in the
aforementioned sense necessitates analogy (al-Geliboli, 1288, p. 218).

The classification of the word "genus" as "proximate genus" is to distinguish it from the
effect in the previous sense. What is meant by "variety" is "essence." "Essence" is used to eliminate
the error that might arise from the fact that a common characteristic of a variety, such as the
intoxication specific to wine or the prohibition specific to wine, is used in place of the characteristic
itself, thus preventing the formation of a specific situation in the ruling. The characteristic referred
to is not the absolute characteristic, but rather the characteristic that serves as the basis for the ruling.
The ruling referred to is the one obtained through analogy, not the absolute ruling. The attribution of
"genus" to the ruling is in the meaning of "(«" (declarative). The characteristic of the genus, its
attribution to the ruling, is the possessive "lam". Accordingly, what is intended by the characteristic
and the ruling is a specific characteristic and the ruling that is desired. As in the case of the attribution
of "genus," what is meant by "genus" is something more general than this characteristic and this
ruling. For example, a person's inability to do what they need is a quality that serves as a justification
for a ruling that mitigates it. Accordingly, the inability of a mentally incapacitated child is one type
of inability, and the inability of a madman is another type of inability. These types are incapacitated
due to the absence of reason (al-Geliboli, 1288, p. 218). Beyond this, there is incapacitance caused
by weakness of strength; this is a general incapacity related to both apparent and hidden strengths.
Illness is also included in this; further on, there is the type of incapacity that arises suddenly and
involuntarily, which includes the state of being a captive. Above this is a type of incapacity
originating from the agent, which also includes the guest. Above this is absolute incapacity, which
includes incapacity arising from the person doing the work, the thing being done, and the
environment, such as incapacity resulting from missing time or having a limited time (al-Geliboli,
1288, p. 219).

The consideration for a ruling is similar to the consideration for the underlying reason for
the ruling. That is, each attribute corresponds to a ruling, both generally and specifically. For
example, in cases of incapacity due to lack of intellect, the waiver of obligations requiring intention,
such as worship, is related to the ruling. In cases of incapacity due to severe weakness, the waiver of
obligations such as Hajj and Jihad is related to the ruling. In cases of incapacity arising from an
involuntary act on the part of the person performing the action, the waiver of the obligation to make
demands on them is related to the nature of the ruling. Regarding the previous prayer, the obligation
to perform it is relevant. Similarly, when the incapacity originating from the person performing the
action is absolute, the waiver of the obligation to make demands during bodily acts of worship is
related to and absolute to the rulings of concessions such as shortening prayers and postponing
fasting. In cases of absolute incapacity, all mitigating rulings applied in that situation are tied to that
incapacity (al-Geliboli, 1288, p. 219).

6. The Nature of the Kind

Just as a kind is within another kind, so too is the guardianship over the soul of the minor;
the existence of a kind within another kind is like the expiration of zakat from a child. The state of a
kind within a genus is like the expiration of (judgment) from someone who lacks intellect. The state
of a genus within a kind is like the absence of something entering the stomach not invalidating the
fast. Sometimes, some come together and form fifteen parts, four of which are simple, and the
remaining part is in a composite form. It was said that they rotate among themselves, which is the
presence of one thing together with another. Some have added "the presence of non-existence
together with non-existence." Others have added that there is a textual basis in both cases, and this
has no ruling; because the legal causes are signs, and there is no need for meanings grasped by
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reason. It is absolutely necessary to distinguish between causes and conditions, for rotation does not
necessarily express causality, and standing is rare, therefore, we said that it is not considered the
primary basis in this matter (al-Gelibili, 1288, p. 219).

In this case, an example of the type of attribute affecting the type of ruling is guardianship
over someone, such as a minor child. Our case of a young widow, due to her young age, includes all
young children, just like a young girl who is considered unmarried in the context of marriage. Here,
the same attribute is that of a minor child, and the guardianship over someone who is claimed to be
temporarily transferred to another person, which is the same ruling, is unanimously effective in this
matter. It is an example of the effect of type and attribute on the type of ruling, as in the case of the
exemption of zakat from the property of a minor. In this case, the lack of intellect, which is an indirect
incapacity, is effective in the exemption of something that requires intention. This is also the type for
the exemption of zakat (al-Geliboli, 1288, p. 219). The exemption of zakat from someone lacking
intellect is an example of the effect of type on the type. Because it is the weakness resulting from
foolishness that is of this kind, it is effective in the fall of one who needs intention, while the
previously fallen zakat is of a kind. The fact that something does not enter the stomach and therefore
does not spoil does not affect the ruling in fasting. Because the stomach and the sexual organs are a
matter of abstaining from lusts, and in terms of not entering, they are of a kind, and are effective in
preventing the breaking of the fast (al-Geliboli, 1288, p. 220).

Bilinmelidir ki zikredilen dort kistmdan bir kismi, diger bir kismi ile karigik olur. Buna goére
basit ve miirekkebin kisimlar1 “on bes’e” ulasir. Bunlardan dordii basit, on bir kism1 miirekkeptir.
Ciinkii vasif bakimindan dikkate alinan nev’ ve cins, hiikiim bakimindan da gecerlidir. Ayrica
mirekkep olan seyler de ya dortlii ya ti¢lii yahut ikili yapida olur. Dortlii olan ancak bir kisimdir.

The threefold thing is actually fourfold. Because a threefold thing is threefold with one less
than a fourfold thing. This one is either a matter of kind, in which case the remaining part is
considered in kind, genus in genus, and kind in kind; or it is a matter of kind, in which case the
remaining part is considered in kind, kind in genus, and kind in kind; or it is a matter of kind in genus,
in which case the remaining kind in kind, genus in genus, and kind in kind (al-Geliboli, 1288, p.
220).

As for the dual form, it also has six parts; because it is composite by considering the species
within the species, or the genus within the species, or the species within the genus, or the genus
within the genus. In this case, three parts are formed. After that, if it is composite by considering the
genus within the species, or the genus within the species, two more parts are formed. Finally, if it is
composite by considering the genus within the species and the genus within the genus, a single
unit/part is formed, and this is divided into six parts.

It should be known that the quality consisting of four parts is stronger than all the parts of
the inks. Because strength is in terms of affecting weakness, and influence occurs in terms of making
a decision. The effect is stronger for the qualification with higher reputation. In this case, the attribute
that is composed of ink is stronger than the attribute that is simple, and the attribute that is composed
of many parts is stronger than the attribute that is composed of few pieces. But the rule mentioned is
more correct in one species than in others. Because the value that a species carries in a species is in
its position; It is stronger than all of the simple and compound parts. Even those who deny qiyas
accept the effect of the mentioned part and do not deny it (al-Geliboli, 1288, p. 220). There is no
difference between this and nas, except that there are several in the locality. Accordingly, the
composite parts other than the mentioned part are not stronger than this. This is the case in the
commentary.

In this case, the four, three, and two parts of the compound/complex are all composed of
eleven parts. Some imams said that the cause can also be known through analogy. That is, according
to the Shafi'is, the process/cycle is one of the types of causes that permit analogy; according to some,
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the cycle/cycle is that which exists by its existence, which is called "tard"; according to others, it is
that which exists by its existence and ceases to exist by its absence, like the prohibition associated
with drunkenness, which is called "tard and its opposite". Some also increase the number of instances
where the cause itself has a ruling, but is presented as evidence through textual evidence. Therefore,
they said, the cause of the description, which is based on analogy, can also be known through the
process/cycle, because the causes of jurisprudence are indications, and do not need to be dependent
on their meanings.

The Hanafis responded by saying that the indications of the cause are for the sake of God
Almighty. However, rulings concerning servants depend on the cause, as in the case of acquiring
property being dependent on purchase and retaliation being dependent on killing. Accordingly, in
this case, it is necessary to distinguish between cause and condition, and this is achieved through the
meanings grasped by reason. In this case, continuity does not always imply causality; continuity is
only possible when there is complete agreement, mutual necessity, or a necessary attribute as a cause
or a condition equivalent to a cause. In such a case, continuity does not give the impression of
causality. Because the impression of causality is a possibility, and the possibilities mentioned (such
as complete agreement, mutual imperative, equivalent condition) are numerous; a single possibility
cannot counter many possibilities. Nevertheless, the use of textual evidence is rare. Therefore, it is
argued that continuity is not worthy of being accepted as the primary basis in the matter of analogy
upon which Sharia rulings are established (al-Galiboli, 1288, p. 221).

7. The Ruling on Analogy (Qiyas)

Its ruling, in our view, is that it is transient/contagious, like establishing a cause. Initially,
there is no establishing a cause to prove the reason or to attribute a quality to it. There is no
establishing a cause to prove the cause or to attribute a quality to it; no establishing a cause is made
to the condition, the quality of the condition, the ruling, or the quality of the ruling. Rather, the aim
is to transfer a legal ruling established by text or consensus to a secondary ruling. This is its essence;
however, there is disagreement regarding its transience/contagiousness in being a cause and its
transience in being a condition.

The ruling on analogy (qiyas) is, according to the Hanafi school, that the ruling of the
underlying cause (illat) is temporary/transient, just as it is temporary/transient to others. Because
ta'lil (justification) is synonymous with analogy, its ruling, like the ruling of analogy, is temporary
to other matters. According to the Shafi'i school, they permit the justification of a ruling with a limited
underlying cause without the ruling of ta'lil being temporary/transient. The Hanafi school does not
permit ta'lil with a limited underlying cause. In this case, according to the Hanafi school, since the
transience/transition of the ruling to other situations depends on ta'lil, resorting to ta'lil to prove the
cause, reason, condition, and ruling from the outset is unanimously considered invalid. In fact,
resorting to ta'lil to prove the characteristics of each of the aforementioned matters from the outset is
invalid. On the contrary, ta'lil... The purpose of analogy (qiyas) is to prove a legal ruling established
by textual evidence or consensus in the original (al-Galiboli, 1288, p. 221) to a similar derivative.
The definitions of causality and conditionality are differed. That is, if something is established by
textual evidence or consensus as the cause or condition of a legal ruling, there is disagreement as to
whether it is permissible to make something else a cause or condition by analogy with the original
ruling, in terms of fulfilling the conditions of analogy. For example, making sodomy a cause for the
prescribed punishment by analogy with adultery, and making intention a condition for the validity of
prayer by analogy with tayammum (dry ablution) are similar. Some scholars of the school of thought
consider it forbidden, while others consider it permissible.
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8. Types of Analogy

If understanding can immediately grasp the direction of the analogy, it is simply called
analogy; otherwise, it is called istihsan (juristic preference). This is more generally referred to as
clear analogy and corresponds to clear analogy. This evidence is either attribution, consensus,
necessity, or hidden analogy. It has two parts: firstly, one that has a strong effect; secondly, one
whose validity is clearly apparent but whose invalidity is hidden. The first of the first types takes
precedence over the first of the second types; the second of the second type is more understandable
than the second of the first type (al-Geliboli, 1288, p. 222).

If scholars prioritize understanding the aspects of analogy (qiyas), it becomes a specific type
of analogy; if they do not prioritize it, it becomes a specific type of analogy called istihsan.
Sometimes, istihsan refers to a general concept in the context of subtle analogy. This naming
convention is common in subsidiary matters; the generality in question is the name of the evidence
that corresponds to explicit analogy. This evidence is either an effect, as in the case of lease, forward
contract, and the continuation of fasting after eating unintentionally. In lease, where the sale of a
non-existent benefit is involved, analogy is not permissible. However, the hadith of the Prophet
(peace and blessings be upon him), "Give the worker his wages before his sweat dries, and whoever
hires a worker should pay his wages immediately" (Sunan Ibn Majah, Trade, 2443), has been proven
to contradict analogy. Analogy is also invalid in forward contracts because the place of the contract
is not present at the time of the contract. However, according to the hadith of the Messenger of Allah
(peace and blessings be upon him), “Whoever embraces Islam, let him embrace Islam in a known
manner...” (Sahih al-Bukhari, Buyu’, 2240; Sahih al-Muslim, Musagqat, 1604), it is permissible, and
analogy is abandoned. Breaking the fast unintentionally contradicts analogy, as is established by the
hadith of the Messenger of Allah, “Complete your fast, for Allah has fed you and given you drink.”
The breaking of the fast by mistake or under duress is not compared to breaking the fast
unintentionally, as it contradicts analogy. Or it is consensus, as in the case of a contract of exception.
Jurists considered the contract of exception permissible by way of istihsan (preferential reasoning)
because it is not permissible for the sale of something that does not exist according to analogy in
matters where it is commonly practiced by people. However, they reached a consensus on
abandoning analogy due to the aforementioned reason (al-Geliboli, 1288, p. 222), or it is necessity
in the case of menstruation and continuous discharge.

There are two types of subtle analogies; the first type is one with a strong impact, and the
second type is one whose validity is apparent but whose flaws are subtle. That is, it appears valid
unless examined carefully, but its flaws become known and apparent upon closer inspection.

There are two types of clear analogy (qiyas): the first type has a weak effect, and the second
type has an apparent flaw but a hidden validity. The first type of istihsan (juristic preference) has a
stronger effect and is preferred in practice over the first type of clear analogy. Conversely, the second
type of clear analogy is superior to the second type of istihsan. This is because the essential element
in analogy is not its origin, but the effect of the ruling. Therefore, the first type of istihsan is like the
claws of birds of prey. The claws of birds of prey are considered impure by comparison to the claws
of domestic animals; this is clear by istihsan. Because birds of prey eat carrion with their claws and
take water to drink with their beaks; and the beak is bone. Since the bones of the dead are not impure,
the bones of the living are not primarily impure (al-Geliboli, 1288, p. 223).

As in the case of the prostration of recitation, if the second part of istihsan (preferential
reasoning) corresponds to the second part of giyas (analogy), then qiyas is preferred. That is, the
prostration of recitation in prayer is performed with ruku (bowing) according to qiyas, not with ruku
according to istihsan. The direction of qiyas is that if both the prostration of recitation and ruku
involve the glorification of God Almighty, then what is obligatory by reciting a verse of prostration
in prayer is fulfilled by ruku as well as by prostration. The apparent connection between them is the
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aforementioned clear qiyas, but there is a clear flaw in it. It is the turning to metaphor and acting
upon metaphor when it is possible to act according to the previous truth, and there is a hidden validity.
The previous prostration of recitation is not obligatory with the intention of drawing closer to God,
but rather the intention is humility with the intention of worship, which is achieved with ruku in
prayer. However, if the prostration is contrary to the commanded bowing (ruku'), the appropriate
course of action is this: The bowing does not replace the prostration of recitation (tilawat sajdah),
just as the bowing does not replace the prostration in prayer. However, the bowing in prayer is the
opposite. This is a subtle analogy called "istihsan" (preferential reasoning). There is a clear
implication in this. Acting according to the previous true ruling is not fulfilling what is commanded
with what is commanded. There is also a hidden corruption, such as equating the previously
unintended with the intended. Accordingly, we determine by analogy (al-Geliboli, 1288, p. 223) the
inner validity of the action, and the fact that the prostration of recitation in prayer is actually
performed with bowing, just as the ablution taken for things outside of prayer is invalidated by the
ablution taken for prayer, means that bowing is waived for us. The bowing (ruku') outside of prayer
is not like this, based on the fact that bowing outside of prayer does not begin with the purpose of
worship, and the prostration (sajda) of prayer, like bowing, is not the intended purpose itself.

Because of Allah Almighty's words: "O you who believe! Bow down and prostrate..." (Al-
Hayjj, 22/77). Everything is rationally divided according to the strength or weakness of its effect. In
case of conflict, istihsan (juristic preference) is preferred only if its effect is strong and the effect of
analogy is weak. Furthermore, (evidence) is classified according to the truth of its apparent and
hidden meanings; according to whether both are flawed; according to whether its apparent meaning
is true and its hidden meaning is flawed, or vice versa. The first type of analogy is preferred over all
other types of istihsan. The second type is rejected. This leaves the last two types. If there is a conflict
between these and the last type of analogy when there is a unity of type, analogy takes precedence.
When there is a difference of type, even if it initially seems wrong, upon reflection, its truth becomes
stronger than its opposite. Istihsan performed with a hidden analogy is only for transferring (the
ruling) to someone else, and nothing else. This is not the specification of the cause either; Because
where there is no cause, there is no ruling either (al-Geliboli, 1288, p. 223).

If both analogy (qiyas) and preference (istihsan) are equal in strength, then clear analogy
(jalib qiyas) is preferred. However, if their effects are equally weak, then either both are dropped, or
clear analogy is followed due to its greater clarity. Both analogy and preference are divided into
categories based on their validity and invalidity: apparent and hidden invalidity, apparent and hidden
validity, and apparent and hidden invalidity. In this case, clear analogy applies to all of these types,
and preference is hidden compared to clear analogy.

The contradiction between analogy (qiyas) and istihsan (juristic preference) is evaluated
from sixteen perspectives. The first part of analogy is preferred over all parts of istihsan. The second
part of analogy is rejected because its direction is clear and it is both outwardly and inwardly flawed.
The other two parts of analogy—those that are outwardly sound but inwardly flawed, and those that
are outwardly flawed but inwardly sound—are permanent. Accordingly, the first part of istihsan,
which is outwardly and inwardly sound, is preferred over the other two parts of analogy because it
is both outwardly and inwardly sound. The second part of istihsan, which is both outwardly and
inwardly flawed, is rejected because it is both outwardly and inwardly flawed. In this case, if a
contradiction arises between the last two parts of istihsan (opinionally sound but inwardly flawed)
and the last two parts of giyas (analogy) (al-Geliboli, 1288, 224), since the subjects are of the same
type, the qiyas is preferred.

If the types are different, the aforementioned contradiction occurs in two ways. One type is
the part of istihsan that is outwardly sound but inwardly flawed, contradicting the part of giyas that
is outwardly flawed but inwardly sound. The second type is the part of istihsan that is outwardly
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flawed but inwardly sound, contradicting the part of giyas that is outwardly sound but inwardly
flawed. Accordingly, the part that initially appears flawed but whose soundness is clearly evident
upon careful consideration is prioritized and stronger than its opposite. For what is considered
outwardly is not what is apparent at first glance, but rather what becomes clearly valid upon careful
investigation and consideration. Accordingly, a ruling that is preferable through subtle analogy
(qiyas) extends to a secondary ruling based on theoretical considerations, but not to a secondary
ruling that is preferable through another. That is, the evidence preferred through the last three
categories—consensus, agreement, and necessity—does not extend to secondary rulings because the
Sunnah is superior to analogy. Unless there is an indication that those who are equal in aspects
considered valid for analogy can thus extend. For example, if the two parties to a contract disagree
on the amount of the price before the goods are delivered, and there are no witnesses, the buyer is
made to swear an oath because he is the one denying the price. Because the buyer does not claim
anything; and the seller does not swear an oath while denying something that is still the buyer's. In
this respect, it is a clear analogy for other transactions. However, it requires an oath from both the
seller and the buyer, as a matter of preference (istihsan). For example, the seller is offered an oath
because the customer denies the amount and the obligation to deliver the goods to him. The customer
is offered an oath because he denies that he is entitled to additional payment for the goods. This is
an obligation that must be fulfilled before the goods are delivered; the seller extends this obligation
to the customer's heirs. That is, if the heirs disagree about the amount of the price of the goods after
their death, the heir is in the place of the deceased in fulfilling the obligation of the contract, and the
obligation extends to the heir according to the understood meaning (al-Geliboli, 1288, 224).

If the lessor and lessee disagree on the amount of the fee before the use of the goods, the
ruling regarding swearing an oath applies to both the lessor and the lessee. However, the obligation
to swear an oath after the goods have been received is established by the hadith "&." (Sunan Abu
Dawud; Kitab al-Buyu', 3511; Sunan al-Tirmidhi, Buyu', 1269) and applies to the lease before the
work is done. In fact, the obligation extends from swearing an oath before the sale to the lease. Even
if a tailor and a garment owner disagree on the amount of the fee before the work begins, an oath is
necessary. This is because the goods have been given to each party, and since a lease agreement is
one that can be terminated, it eliminates the loss for both the tailor and the garment owner through
termination (el-Galiboli, 1288, p. 225). However, it does not apply in the case of the destruction of
the property because it is meaningless, since the seller does not sue for the property in such a practice.
Accordingly, the swearing-in in this practice is limited by the narrated text. The situation of the
previous contracting parties is to swear an oath regarding the existence of the property. In this case,
the heir is excluded because there is no contracting party, and the situation of the destruction of the
property is also excluded (el-Galiboli, 1288, p. 225).

This is based on the hadith narrated from the Messenger of Allah (peace and blessings be
upon him): “If the two parties to the sale cannot agree and the goods are still present, an oath is
offered and the goods are returned (Sunan Abu Dawud; Kitab al-Buyu', 3511; Sunan Tirmidhi, Buyu',
1269).” Therefore, since the ruling established by a saying of a Companion, contrary to analogy, is
specific to the narration and does not extend to others for whom there is a clear text, it does not apply
to the heir or the destruction of the goods. Even if the heirs disagree after the death of the parties who
made the contract, and the goods are still present, the mere word of the buyer or the heirs does not
constitute an oath-taking between them. The fact that the goods are still present is beneficial in terms
of limitation; because if the intention is to make a promise for return, it is clear that the goods being
present is beneficial, and similarly, if the intention is to annul the contract, it indicates that the goods
are still present. Because termination applies only to the thing on which the contract has been
concluded. Accordingly, the necessity of the property existing even in termination shows that the
aforementioned characteristic of contagiousness is not contrary to the previous situation. That is, it
is not contrary to the view that the non-establishment of a ruling is a condition of
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ta'diye/contagiousness, without distinguishing between hidden and explicit analogy. Because in
reality, the ruling that is contagious is true istihsan. It is like the requirement of an oath for the person
who denies in other transactions and the occurrence of the oath by the party. However, because the
oaths of the parties occur in a disputed manner and this situation is linked to the istihsan ruling based
on hidden analogy, ta'diye is attributed to istihsan. Because in other transactions that are considered
the original, there is no oath in this situation. In the previous single proposition, however, the
disputers administer oaths to each other (al-Geliboli, 1288, p. 226).

It should be known that istihsan is not about specifying the cause based on the assumptions
of some. Some assume that analogy (qiyas) is established in the form of istihsan and other forms.
However, the analogy that would be used to rule through istihsan has been abandoned; since there is
no obstacle to prevent the application of istihsan, the ruling has been applied through analogy.
Accordingly, the Hanafi school argues that istihsan is invalid, just as specifying the cause is invalid
according to them. The Hanafi school responds by saying that istihsan is not for linking a ruling to a
cause. The reason for not ruling through istihsan is based on an existing cause; the ruling is based on
specifying (al-Geliboli, 1288, p. 226) that the discharge of impurity is a cause affecting ablution, but
this view contradicts the view that a small amount of discharge is not impurity. That is, if impurity
comes from the human body, it must be a small amount of impurity that does not flow from a wound
on the head, which contradicts the view that this is not impurity/hadath.

The answer is as follows: Even a small amount of discharge obstructs the exit, since the exit
is a transition from the interior to the visible space. This transition is not possible in the absence of
discharge; perhaps the impurity appears in the wound on the head with the removal of the remaining
part of the skin; the two discharges are not as described, the occurrence of a small amount of
discharge in both is only considered when it comes out.

The second aspect: An example of eliminating the ruling with a second aspect is the wiping
of the head, which is the reason for the ruling being invalid. The person asking about the statement,
"There is no text regarding the wiping of the head being one-third like the wiping of the socks,"
invalidates it with istinja (cleansing after defecation). Accordingly, the meaning of ritual purity in
wiping with a ruling is not rational. It eliminates its existence by prohibiting it in istinja; therefore,
there is no text regarding one-third in wiping, because one-third is for strengthening the rationally
accepted purity. Accordingly, one-third in wiping is not meaningful in tayammum (dry ablution), but
it is beneficial in istinja because it directly removes the impurity. The jurists said, "Washing is more
virtuous than istinja." An example of preventing with a ruling is the ruling being invalidated by the
discharge of impurity during prayer, which is the reason for the obligation of ablution. Accordingly,
the statement, "Ablution becomes obligatory even with the discharge of impurity outside of the two
pathways/front and back," is invalidated by the obligation of tayammum in the absence of water. In
other words, in the situation mentioned, prayer is permissible as soon as the impurity is removed.
However, ablution does not become obligatory. The answer to the objection regarding the
invalidation is this: it is not accepted that ablution is not obligatory in the absence of water; on the
contrary, ablution is obligatory; however, since it is not possible to use water, tayammum (dry
ablution) is substituted for ablution with water.

(The author either skipped three in the sequence or skipped directly to the fourth.)

Fourth: It is the rejection of the intention/purpose. That is, it is the absence of
intention/purpose and its derivative from this causal justification, the equality between the intended
and the intended party in the sense that necessitates the ruling. Equality is the resulting cause, as in
both cases, the discharge of impurity. The ruling is hadath, and it is present in that as well. The
resulting ruling is hadath, which is a continuous delay in the subsidiary and a continuous delay in the
main principle. Thus, since equality is always ensured, only the apparent invalidation becomes
invalid. For example, the statement "blood is impure and invalidates menstruation" is invalidated by
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istihaza (irregular bleeding). This invalidation is rendered invalid by equalizing the purpose of the
two paths. Because it is hadath outside of both paths as well; but if it is continuous outside, the ruling
is invalidated, as in istihaza blood and discharge. (al-Geliboli, 1288, p. 227) It is not because it is left
behind, but rather because of the absence of the cause. For example, what causes the waste of
predatory wild animals to be impure is the impurity of the saliva found in their drinking utensils,
which is not present in the utensils of a wild bird. Therefore, the abrogation of the ruling is due to
the absence of the underlying cause, not to the specification of the underlying cause (al-Geliboli,
1288, p. 227.)

Conclusion

Unlike other works on the principles of Islamic jurisprudence, Osman b. Mustafa al-Geliboli's work
does not merely define and illustrate its topics. In addressing this and other topics discussed in his
work, Geliboli grounds his arguments linguistically, philosophically, and logically. While doing so,
he naturally remains true to the context of the text, connecting verses and hadiths with philosophy,
logic, rhetoric, hadith methodology, and other scientific disciplines where appropriate. Initially, the
writing style of Geliboli's work seems outdated and not relevant to contemporary times. However,
as the reader progresses, they discover that this work is primarily intended for those with a substantial
understanding of the principles of Islamic jurisprudence, and not for the general public. For anyone
reading this work and the topic of "qiyas" (analogy), simply knowing the principles of Islamic
jurisprudence is insufficient. He must also possess knowledge of rhetoric, the general principles and
methods of logic and philosophy, and the methodology of hadith studies. To read and understand this
work, one must also have good reasoning skills.
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Osman b. Mustafa el-Geliboli’nin Teshilii’l-Mir’kat livusil ila ilmi’l-usiil isimli Eserinde
Kiyas

Giris

Fikih insanin oldugu her donemin her ortamin ihtiyaglarina cevap veren canli bir ilimdir.
Ona bu canlilig1 veren temel unsurlardan biri de edille-i erbaadan biri olan kiyas metodudur. Fikhin
yeni olaylar ve ihtiyaclar karsisinda donuk kalmas1 diisiiniilemez. Zira ayet ve hadislerde hayati
ilgilendiren temel konular hakkinda genel prensipler konulmustur. Bu temel prensiplerden hareket
ederek modern problemler ve gelismeler karsisinda fikhin etkinligini ortaya koyma konusunda
kiyasin etkisi Onemlidir. Meseld Resulullah doneminde yetistirilmeyen fakat daha sonraki
donemlerde 15. yy.’in sonlarindan itibaren Amerika’dan yayilan misir basit bir 6rnek verilebilir.
Resulullah (s.a.v); Altin altin ile misli misline (aym miktarda), pesindir, fazlalk faizdir; giimiis
glimiis ile misli misline ve pesindir, fazlalik faizdir. Bugday bugday ile misli misline ve pegsindir,
fazlalik faizdir. Tuz tuz ile misli misline ve pesindir, fazlalik faizdir. Arpa arpa ile misli misline ve
pesindir, fazlalk faizdir. Hurma hurma ile misli misline ve pegsindir, fazlalik faizdir. Simiflart
degistigi zaman pesin olmasi kaydiyla dilediginiz gibi satig yapiniz.” (Mislim, Musakat, 17; Buhari,
Buyu’, 76-78) buyurmustur. Bugdayin ve arpanin ribevi mallardan olarak esit miktarlarda ve pesinen
istenilmesi musir i¢in de gegerli olur mu olmaz mi1 konusunda kiyas yoluyla hiikiim verilmesi
mimkiindiir. Clinkii bugday ve arpa hem keyli mallardan hem de ayni cinstendir, misir da onlar gibi
hem keyli mallardandir hem de cins birligi vardir. Hanefilere gore riba olma illetini tagimaktadir ve
buna goére misir da misli misline ve pesin olarak satilmalidir, aksi halde riba gerceklesir.

Kiyas konusu gibi Serahsi (6. 1090/483), Pezdevi (6. 1089/482) ve Gazzali (6. 111/505)
alimler tarafindan pek ¢ok eserde ¢esitleriyle birlikte doyurucu bir sekilde ele alinmigtir. Osman b.
Mustafa el-Geliboli de Teshilii’l-Mir’kat livusil ila ilmi’l-usil isimli eserinde kiyasa detayli bir
sekilde yer vermistir. Bu eser Mirkat’in Osman b. Mustafa el-Geliboli (6. 1136/1728) tarafindan
yapilan Osmanlica terciimesidir. Hicri 1288 yilinda, miibarek safer ayinin ortasindan itibaren Daru'l-
matbaati'l-amira el-muhib’de basilmigtir. El yazisiyla yazilmis miisvedde niishadan kopya edilen,
Istanbul hocalarindan Bahir Efendi ve Sahaf el-Hacit Nari Efendi’nin miitevazi diizeltmeleriyle
basilarak nesredilen eserden faydalanilarak Osmanlica Tiirkgesine kazandirilmistir (Geliboli, 1288,
322).

Miiellifimiz kiyasi mukayeseli olarak ele alirken sadece Hanefi ve Safil mezheplerini dikkate
almigtir. Diger mezheplerin goriiglerine yer vermemistir. Bu arastirmada bagka eserlerle mukayese
yapilmadan sadece miiellifimizin Teshilii’l-Mir’kat livusil ila ilmi’l-us@l isimli eserindeki kiyas
konusu, ihtiyag hasil oldukg¢a agiklamalar yapmak suretiyle gliniimiiz ilim diinyasina sunulacaktir.

Teshilii Mirkati’l-Vusdl ila 1lmi’l-Ustl: Bu, Mirkat’mn Osman b. Mustafa el-Geliboli (6.
1136/1728) tarafindan yapilan Osmanlica terciimesidir. 322 sayfa tutarindaki bu terciime, Mir’at’tan
da istifade edilerek yapilmis mefthiimi bir terclimedir. Metin igerisindeki italik paragraflar miiellif

www.turkishstudies.net/religion



226 Arif Atalay

tarafindan Mir’attan yapilan alintilardir. Miiellifin eserinin geneline sahip olan konulari ele alisindaki
bilmece ¢ozer gibi bir tislup kullanmasi bu konuyu ele almaya vesile olmustur. Boyle bir eserden bir
konuyu ele almaktan amag; s6z konusu eserin giiniimiiz Tiirk¢esine ve giiniimiiz ilim diinyasina
kazandirilmasina kap1 aralamis olmaktir.

1070/1660 tarihinde Gelibolu’da diinyaya gelen Osman Efendi 1088/1678 tarihinde
Istanbul’a gelip ilmiyye tarikine salik olur. Bu tarihten sonra senelerce muhtelif medreselerde
miiderrislik yapan Osman Efendi bir ara Seyhiilislam Catalcali Ali Efendi’nin de mektupgulugunu
yapmistir. 1136/1723 yilinda vefat eden Osmén Efendi’nin usul-1 fikih ilminde miitehassis bir alim
oldugu belirtilmektedir (Yazar, 2014, s. 59). Bununla birlikte yazar hakkinda detayli bilgi
bulunmadig1 i¢in makale bazinda 6zel bir baslik altinda bilgilendirme yapilmasina ihtiyag
duyulmamustir.

1. Kiyas

Usuliin maksatlarinin en énemlisi ve furu ile ilgili konularin dayanagi ve usulii kiyastir.
Sozliik anlami olarak takdir etmek demektir. “Nali nal ile ol¢ ve esitle,” demekten maksat “nalr nal
ile kiyasla,” derler. Falanca filancayla denk degildir, demek isteseler “falanca filancayla kiyas
edilmez,” derler.

Sairin soyle demesi bunun gibidir: “Ey kerem sahibi, namusu kirleten seylerden sakin/Her
algak kisinin séyledikleri sana kiyas edilmez,” yani seninle denk degildir.

Kiyasin baglaci “<” harfidir. Istilahta ise ““3” anlamini karsilamak igin “A=” kelimesi ile
kullanilir. Zira hukuki bir kiyasa dayandirmak i¢indir, baslangicta olan bir hiikmii ortaya ¢ikarmak
icin degildir. Bu durumda bir gerek¢eye dayandirmak i¢in olduguna delalet, maslahat i¢in kaginmak
manasi anlaminda kullanilir.!

Il SAY) 8 aile Jiay () sS3al) 2l oS e Al e i

Ser‘an, bahsi gecen iki seyden birinin hiikmiiniin benzerini, illetinin digerinde de bulunmasi
sebebiyle akil yoluyla (rey ile) ortaya koymaktir.

Seri kiyas: Kur'an-1 Kerim’de ve Siinnette bulunan hiikmiin benzerini illet benzerligi
sebebiyle akil yoluyla ortaya koymak ve ispat etmektir. Ortaya ¢ikarmak anlaminda olan “4L\” lafz
ihtiyari kiyasi* ortaya ¢ikaran olup yeni kesfedilmedigini isaret etmek igindir. Ciinkii zahire gore,
hiikmii ortaya koyan sey, lizerine kiyas yapilan aslin delili olsa da hakikatte hiikmiin geregi ve ortaya
koydugu yiice Allah'in ezeli iradesidir. Hiikiimde ve illette “misl” kelimesinin tercih edilen anlami,
sahsiyete ait anlamin iki ayr1 yerde bir arada bulunmasinin miimkiin olmamasidandir. “cn_sSe 2a)”
ifadesinin kullanilip “{#ied aal” denilmemesinin sebebi, yapilan kiyasin hem mevcut seylerin
varliklarina hem mevcut olmayanlarin varliklarina hem de mevcut olmayanlarin yokluklarina ve
hatta yokluklarn yokluklarma kapsayict olarak uygulanmasi igindir. Ornekleri Mir’atta ve
digerlerinde yazilidir. “ssi_J” ifadesi “4u” kelimesine baglidir ve “si L amaglanan igtihat oldugu
i¢in nassin delaletinden ayirmaktir.

e il A agumny 5 lillae pguianid 4 alall olis 5 plaa¥) 5 aiudl 5 SUSILAas 5o

! Bilinmelidir ki; akli kiyas dinin asillarinda kullanilmaktadir. Seri kiyas, Sonradan meydana gelen olaylarin hiikiimlerinde
kullanilir. Aralarimi ayirmak igin Fahrii’l-Islam serf kiyasim tarifinde; “A Jgea s¥) o Jasiall” kaydiyla takyid etmis ve
goriinen illete binaen olana “istihsan” olarak isimlendirmistir. Mantik¢ilara gore kiyas: AT B a5k Ll (e Calge J 8
Sl ap el B 5 4k s e B8 Y1 5 (22121 Lol Gl 200 ) Al Legd (S ) 2 gm S a5 il 48 1, S0 (S (6
(27 /30 ps0) e (381 b 5550s3 & ayetiyle tarif etmis ve kisimlandirmustir. Yani yeniden yaratmak, baslangigtan yaratmaktan
daha kolaydir. Daha kolay olan her sey, miimkiin olanin kapsamina girer. Bu durumda iade de imkanda dahildir. Mesela
bir katil ki onda siiphe olsa, kiigiik bir degnekle 6ldiirmede kisas olmadig1 gibi siipheyle katil kisas edilmez. (s. 208/9).

2 Miitercim: Ihtiyari kiyas, illetin zanni ve takdirf oldugu; miictehidin rey ve tercihiyle belirlenip, ona gore yapilan kiyastir.
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“Bu; kitap, siinnet ve icma ile delildir. Zahiriler (el-Geliboli, 1288, s. 204) bunu
reddetmektedirler; onlardan bir kismi tamamen reddetmislerdir, bir kismi da hiikiim verme
konularinda reddetmiglerdir.”

Kiyasin hiicceti Allah’1n kitab1, Resulullah’in siinneti ve timmetin icmasi ile sabit olma yonii
kitabin mukaddemesinde agiklanmustir.

Zahiriyyeden bazilar1 kiyast mutlak olarak reddederek akil igin bir seyi benzerine
yorumlamaya ve reddetmeye yer yoktur, dediler ve bazilart da 6zellikle hiikiimlerde meydana
gelmesini kabul etmediler. Kiyas bir seri asilda olan hitkmiin benzerini aralarindaki ortak illete
dayanarak feri konuda da ortaya koymak ve furuda da uygulanmasindan ibarettir. Bu illet sadece
sozlik bakimindan olmamasi gerekir. Mesela; Resulullah’in (s.a.v) “bugday bugdayla miktari
miktarinca ve pegsin pesindir, fazlalik faizdir (Miislim, “Musakat”, 17; bkz. Buhari, “ Buyt”, 77- 80)”
hadisi bunun gibidir. Yani siz bugday1 bugdayla satarken olgiileri ayni oldugu halde satin, fazlasi
haramdir. Mesela iyisinin bir 6lgek olup kotiisiiniin bir buguk 6l¢ek olmasi caiz degildir, buradaki
yarim 6l¢ek haram olur. Fazlalikta yenilik ve kotiilitk sifatlarina itibar edilmedigi nas ile sabittir.
Benzerlerinin hitkmii sekil ve anlam iledir, bu da 6l¢ii ve cins ile olur. Resulullah (s.a.v.) cinse igin
“idaiall Aiall” s6zilyle sekil igin de “Jie e s6zilyle isaret etmistir. Boylece miktar ve cins illetlerin
illeti konumunda olur ve hiikiim illete izafe edildigi gibi illetlerini illetine de izafe edilir. Menarda
ve serhinde de boyledir.

Buna gore nasta zikri gegen ribanin hitkmii pirince uygulandiginda yani pirincin satiginda da
miktart miktarinca olur, fazlalik haramdir, dedik. Diger mekilat/kap ile dlgiilenleri ve mevzunat/tarti
ile dl¢iilenleri de buna kiyas et.

Lol 4l Laiie Jua¥) s Y ld ada i Lal ads g aSa 5 (S sdayiial

Onun igin; sart, riikiin, hiikiim ve engel vardir. Onun sarti ashin nas ile hiikme ozel
olmamasidir.

Kiyas i¢in sart, rikiinler, hiikiim ve engel vardir.
2. Kiyasin sartlari:
Kiyasin sartlar1 ve ilgili durumlar1 agsagidaki gibi ifade etmemiz miimkiindiir.

1- Sart kiyastan 6nceki aslin hiikkmiiniin kendisine kiyaslanabilen olmasidir, baska bir nas ile
kesinlikle o hilkkme 6zel olmamasidir. Ashaptan Huzeyme’nin (r.a.) tek basina sahitliginin kabulii
Resulallah’1n (s.a.v) “Huzeyme kimin igin sahitlik yaparsa yeterli olur (Stinen-i EbG David, Sehadat,
3607),” hadisiyle tek sahitligin Huzeyme’ye 6zel olmasi bunun gibidir. Zikredilen bu 6zel durum
Cenab-1 Izzet’in “erkeklerinizden olan iki kisiyi sahit bulundurun,(el-Bakara, 2/282),” ayeti
kerimesiyle bilinmektedir. Ciinkii tiim naslarin ifade ettikleri sahitlik séziinde sayiya dikkat
edilmesinin vacip oldugunu, tek bir kisinin sahitliginin kabul edilmemesini gerekli kilar. Buna gore
zikredilen hiikmiin kiyasin hilafina Huzeyme’ye 6zel olmasi ortaya ¢ikmistir, bu meshur bir olaydir.

(Kwyasin) yolundan saptiriimamasi, yani serT miktarlar gibi anlami ve illetinin akilla
kavranamamast gibi durumlar nedeniyle kiyasa tabi tutulmamasi veya "biitiin insanlar gibi"
kuraldan istisna edilmesi ya da ilk kez konulmus ve anlami agik olmakla (el-Geliboli, 1288, 205)
birlikte benzeri olmayan veya kiyas yapilacak hiikmiin ser T delillerden biriyle ya da benzeri olan bir
fer‘e aktarilirken degismemis olan daha gizli bir delil ile sabit olmug bir ser i hiikiim olmasi ve
hakkinda bir nas bulunmamasi gerekir.

2- Kiyasin ikinci sart1 aslin hitkmiiniin anlam ve illeti akil edilemeyecek ve anlasilamayacak
seri miktarlar gibi kiyas metotlarindan uzak, yani kiyas disinda ve ona meyilli olmamak demektir.
Rekatlarin sayisi, zekat verilecek miktar, hadlerin miktarlar, kefaretlerin anlam ve illetleri akil
edilemez ve anlasilmaz olmas1 bakimindan bunlara baska bir hiikiim kiyas edilmez. Hatta Ramazan
orucunda unutarak yemek yenmesindeki gibi aslin hiikkmiiniin kiyas metotlarindan istisna edilmemesi
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de boyledir. Yani unutarak yemek ve icmek ile orucun devam etmesi gibi. Zikredilen bu hiikiim
Resulullah’in (s.a.v.) “orucunu tamamla, muhakkak ki sana Allah yedirip i¢irmistir (Sahih-i Buhari,
Savm, 1933; Sahih-i Miislim, Savm, 1155),” hadisi ile sabittir. Burada yapilan kiyas orucun devam
etmemesidir. Clinkii oru¢ mide ve cinsel arzulardan alikoymadir. Buna gére unutan kimsenin
yemesinin ve igmesinin orucu bozmamasi kiyasin hilafina nas ile sabit olmasinin ikrah ile ve hataen
Ramazan giinlerinde yeme ve igmeleri orucu bozmama konusunda unutan kimseye kiyas edilmezler.
Ser‘an ilk defa konulmus ve seriatta benzeri bulunmayan bir hiikiim, kiyas yollarindan uzak
tutulmamis olsa bile, ona baska bir hiikiim kiyas edilmez. Bu hiikiim, yolculuk ruhsatinin, mesakkat
sebebiyle konulmus olmasi gibi anlami ve illeti bilinen hiikiimlerden olabilir ya da cinayet islememis
olsalar da akrabalara/akileye diyet ylikiimliiliigiiniin verilmesi gibi illeti bilinmeyen hiikiimlerden
olabilir.

3- Kiyas, bagka mesele ve durumlara sirayet eden bir hiikiim olup, usul-ii selase’den (Kitap,
siinnet, icma) biriyle veya hafi kiyas dedikleri istihsan ile sabit olan ser‘i bir hiikiim olmasidir.
Hakkinda agik nas sabit olan seri bir hiikmiin, hakkinda nas olmayan benzeri bagka bir fer'e
uygulanmasidir. Zikredilen bu sart goriiniiste bir tek sarttir, fakat hakikatte alt1 sarttir.

a) Hiikkmiin miiteaddi olmasi

b) Seri bir hiikiim olmasi

¢) Hiikmiin nas ile sabit olmasi

d) Miiteaddi olan hiikiim degistirilmeksizin asil ve fer’de bulunmasi
e) Feri asla kiyaslamak

f) Feri konuda nas bulunmamasidir.
ol Bl oy D

“Kyasla s6z sabit olmaz.”

Sonug olarak miiellif zikredilen sarttaki sartlari ifade ederek her biri ile alt dallara ayirmay1
amaglayip “<ubh & demistir. Buna gore kiyas ile dil sabit olmaz. Bunun anlami sudur ki, Safiiler
ser'l kiyasla oOncelikle isimlerin delilini ispat etmis ve ardindan bunun {izerine hiikiimlerin
diizenlemesine miisaade etmislerdir. Mesela “hamr” ismi varlik bakimindan ve yasaklik bakimindan
liziim suyu olmasindan degil, kuvvetli sarhos ediciligi ile meydana gelmesine dairdir. Bu durumda
bu deveran delilin baglantisidir. Illiyet olarak isimlendirilmesi sarhos edici olmanin etkisidir. Bizde
bile nebizin olusmasi, bizde de hamr isminin kullanilmasi anlamina gelir. Buna gore hamr haram
olunca nebiz de haram ve azin1 da ¢ogunu da (el-Geliboli, 1288, 206) igmekle akli karistirmis gibi
had gerekir. Oyleyse, eger kiyasin ser’? olmast igin kiyas konusu olan seyin hiikmiiniin ser’? olmasi
sart kosulursa, ser’1 kiyasla isimlerin ve kelimelerin ispati gegersiz ve kaldirilmasi sahih olur. “ ¥ 5
& siall s221” Neshedilenin hitkmii, baskasinda etkili olmaz. Clinkii kiyas yapilan seydeki asil hiikiim,
ser’1 bakis agisinda gegerli oldugu halde siirekli olmadigi igin baskasina sirayet etmez. ()

“odall il Y 2 Celi kiyas ile sabit olan hiikiim baskasina gegmez. Ciinkii kiyasin illeti
kiyas edilen iki seyde de ayn1 olursa ortak bag ortadan kalkar, ayni olmazsa kiyas edilenlerden biri
batil olur. Ciinkii bir asilda muteber olan illet iki illetten biridir. Misirda 6l¢ii ve cins illetine
dayanarak riba haramlig1 bakimindan bugdaya kiyas edilse, sonrasinda baska bir seyin de misira
kiyast yapilmak istense ve eger onda s6z konusu illet bulunmazsa hiikmiin illeti ortadan kalktig1 i¢in
(¢) 0 seyin musira kiyasi sahih olmaz.

A€ Leall Jalé 3l Ja) el Ja Y
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Zimmi bosanma ehliyetine sahiptir, o halde Miisliiman gibi zihar ehliyetine de sahiptir
denilmez.

Zimmi talaka ehil olmakla Miisliiman gibi zihara da ehildir denilmez. Yani Hanefiler’e gore
zimminin zihar1 sahih degildir. Buna gére zithar yapan zimmf i¢in karisiyla cinsel iliskide bulunmasi
haramdir, ancak Safii mezhebine gore, zimminin yaptig1 zthar Miisliiman'inki gibi gecerli olur; fakat
ondan sonra karisiyla cinsel iligkiye girmesi haramdir. Ciinkii ziharin hiikmi cinsel iliskinin
haramligidir. Pes zimmi haramla muhatap olma konusunda Miisliiman gibidir, zihar1 sahihtir derler.
Hanefiler cevap olarak; ziharda asil hiikiim Miisliimanin ziharidir, zzimminin zihar feri hiikiimdiir,
onun hitkmii de ash ile illetlendirerek tagyirdir. Ciinkii hiikiim, kefaret gerektirir ve bu kefaretle
birlikte bitmeyen bir haramliktir. Ferl hiikiim ise haramlig1 kuvvetlendirir. Yani kefaret yoluyla
bitmeyen haramliktir. Zimm1 kefarete ehil olmadigi i¢in o halde bahsi gecen gerekcede bir degisiklik
olmas1 zzimmiyi Miisliimana kiyaslayarak zihara ehliyetli kilmaz (el-Geliboli, 1288, 207).

“ eyl axe (8 luailly sUadll 3l Y 57
“Iftar etmeme halinde hata unutmaya dahil edilmez.”

Hata, unutmanin benzeri olmadigi igin iftar etmeme durumunda unutmaya dahil edilmez.
Ciinkii hata etme Ozrii, unutma Ozriinden alt seviyededir. “Vadeli olana kiyasla pesin selem caiz
degildir” ve veresiye olan seleme kiyasen pesin olarak yapilan selem caiz degildir. Ciinkii
Resulullah’in (s.a.v) selem hakkinda rivayet ettigi hadisinde “a slze Ja! I kaydinin selemde zamanin
belirlenmesi sart1 hakkinda nas olmasi selem, pesin olan selemi veresiye olana kiyasi caiz olmaz.

Bilinir ki, miellifin kiyasin sartlarin1 agiklarken zikrettigi “bu konuda nas yoktur” kayd,
kiyasin nassin hitkmiinii degistirmemesi sartini ayrica belirtmeye gerek birakmaz. Ciinkii bahsedilen
sOziin anlami, hilkkmiin baska bir sey i¢in de gecerli olmasi veya olmamasina delalet eden nassin
bulunmasidir. Bahsedilen agiklamaya gore usulciilerin “kiyas nassin hiikmiinii degistirmezse” (el-
Geliboli, 1288, 207) sozlerine soru olmasiyla miiellif cevaben “Taamin/bugdayin/gidanin azi
Peygamber 'in (s.a.v) su soziiyle tahsis edilmemistir: "Taamu taamla esit miktarlarda olmadan
satmaymiz,” olgiiyle illetlendirerek burada kastedilen olgiide esitliktir, bu sadece c¢oklukta
diistiniilmez,” hadisiyle bu soru cevaplandirilmistir. Yani taamdan azi Resulullah’in zikredilen
hadisinden miktarin azlig: ile tahsis edilmemistir, ancak esitlikten kastedilen Ol¢iide esitlik ise ¢ok
olan seyde bu diisiiniiliir, az olan seyde diisiiniilmez. Sorulan soru sudur ki: Siz, Peygamber
Efendimizin az ve ¢ok miktar i¢in am bir sekilde buyurdugu hadis varken, yiyecekten esit olmama
halini, az olanin az olanla satis1, miktar gerekcesiyle caiz kildiniz. Halbuki ribanin illeti miktar ve
cinstir. Olgerek bir avuc olanin iki avug karsiliginda satisinda riba yoktur. Buna gore taamdan az
olan1 az olanla birlikte esit olmaksizin satmada riba meydana gelmez demekle zikredilen
delillendirme ise nasa ters diiser. Bu durumda fer'de nassin cevaz verdigi kiyasi caiz gordiiglimiiz
aciklamali cevabi ki esitlikten kastedilen icma ile keylilikte/0l¢lide olan esitliktir.
Keylilikteki/olgiideki ise ¢ok olanda tasavvur olunur, az olanda tasavvur olunmaz. Zira Resulullah’mn
(s.a.v) “el3iy #1350 ¥ ifadesinin geregi esitlikten maksat “ser? esitlik” olmasidir. Gidalarda/taamda
ser’an kabul edilen esitlik keyl/ol¢ii iledir. Bu da ¢ok olan seyde tasavvur edilir, az olan seyde
tasavvur edilmez. O halde zikredilen eslthgm azlik ve ¢okluk bakimindan esitligin genelhgl kabul
edilmis degildir. Nitekim “cs&ly Y1 W3 05 Y denildigi zaman bunun anlami ¢ Cadi el Y
ORLL Y) L B B/ “Tabian geregi bigakla 6ldiiren bir hayvam, sen de bicakla 6ldiirmedikge
oldiirme,” demektir. Buna gore bit, pire ve balik gibi dldiiriilenler bigak ile 6ldiriilmeyen hayvanin
yasaklamasinin i¢ine dahil olmazlar.

Bahsedilen sartin zikredilen kaydi {izerine yoneltilen ikinci sorunun reddinde miellif,
“fakirin hakkimin mal iizerinden diismesine gelince bu nassin delaletiyle olur, ihtiyacin
delillendirilmesiyle degil,” demistir. Ikinci sorunun agiklamasi sudur ki; siz zekat boliimiinde farz
olanin bizzat kendisine kiyas ederek fakirin ihtiyacini karsilamak i¢in malin kiymetinin 6denmesini
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caiz gormekle koyunun kendisinin 6denmesinin gerekliligine delalet eden nassin hiikmiinii
degistirdiniz, farzligma delalet eden nassin hikmetini degistirdiniz, yani Cenab-1 izzet’in vacip olan
deve cinsi malda farz kildigim Resulullah’in (s.a.v) “3U Ji¥) (e il 37/ “bes devede bir koyun zekdt
verilir, (Sahih-i Buhari, Kitabu’z-zekat, 1454, 1455; Sahih-i Miislim, Kitabu’z-zekat, 979)” soziiyle
tefsir edip fakirin hakkini koyunun kendisine baglamisken para ile delillendirerek fakirlerin koyunun
kendisine bagl kilinan haklarini iptal ve aynina kiyas ederek kiymetinin 6denmesine cevaz verdiniz,
bu ise reddettiginiz nassin hitkkmiinii degistirmektir.

Verilen cevap sudur ki nassin degistirilmesi illet ile degildir, bu durum kullarin riziklariyla
ilgili tazminde (el-Geliboli, 1288, 208) ve zenginlerin mallarindan zekatin farz olmasi ile fakirlere
harcanmasi hakkinda gelen naslarin delaletiyledir.

Bunun aciklamasi soyledir: Zekat ibadettir, ibadet ise basli bagina Allah hakkidir. Demek ki
zekat baslangicta fakirler icin farz kilinmadi; bilakis, o malin fakirlere sarf edilmesi, onlarin
haklariin 6denmesi ve riziklari konusunda verilmis olan vaadin yerine getirilmesidir. Stiphe yoktur
ki fakirlerin ihtiya¢larinin ¢esitli olmasi sebebiyle koyunun kendisinin verilmesi ile ihtiyaglar1 yerine
gelmez, ancak mutlak maliyet ile yerine getirilir. Mademki Yiice Allah, yalnizca kendisine ait olan
malin zekatini1 onlara harcamayi zenginlere emrettiyse haklart mutlak maliyette olmasiyla da ifade
edilen emir bu tiir degisimin caiz olduguna delalet etmektedir. Bu durumda koyun isminin
kaldirilmasi izninin Bari Teala ile olup bir delile ihtiya¢ duyulmadig: ortaya ¢ikti ve koyun isminin
zikredilmesiyle zekat farz olan kimseye kolaylik olmasi i¢indir. Zira zekatin ayni tiir maldan
O0denmesi kolay ve giicli ona daha kolay yeter. Koyunun miktar1 da vacip olana aykiridir, degeri o
miktara gore tayin edilir. Bundan sonra koyunun farz olmasi nas ile sabit ve degistirilmesine cevaz
verilmesi nassin delaleti ile sabit olduysa ihtiyag sebebiyle delil getirmek ile yenilen seyle amaglanan
nedir? Seklinde sorulan sorunun cevaplanmasinda musannif (r.h.) “bu ifade, bir hadisin benzer bir
durumu agiklamaya uygun oldugunu gostermek icindir,” dedi. Yani ihtiyac sebebiyle delillendirme
bir malin benzeri olan aynin/malin ispat etmek i¢in hadise olan uygunlugunu agiklamak igindir.
Burada asil anlatilmak istenilen; zikredilen delillendirme diger bir hiikiimdiir ki o da koyunun fakir
icin sarf edilmeye uygun olmasidir, bunu agiklamak i¢in ifade edilmistir. Bu, tabiati geregi sabit olan
bir hiikiim degildir ki delillendirilmesi imkansiz olsun, bilakis vacip olmasi sartina nassin delaletiyle
sabit olmus seri bir hiikiimdiir. Ciink{i onunla amaglanan gegmis immetlerde kaldirildiktan sonra
yeniden ortaya konulmus serbestliktir. Ne zaman ki koyunun fakire verilmesi ser‘i bir hiikiim haline
geldiyse, biz bunu, fakire verilen koyunun onun ihtiyacina uygun olmasi veya o koyunun fakirin
ihtiyacin1 gidermesi sebebiyle delillendirdik. Oyle ki zikredilen hiikmii koyunun kiymetine sirayeti
ile ve biz kiymeti fakirlere harcanmasina uygun kildik. Kiymete olan ihtiyag daha kuvvetlidir ve
kiymet ihtiyaci karsilamaya daha uygundur.

Sonug olarak bu konuda {i¢ hiikiim vardir. Birincisi koyunun kendisinin farz olmas, ikincisi
delil getirmenin caizligi, lgilinciisii de koyunun fakirlere harcanmaya uygunlugudur. Koyunun
elverigsiz olduguna delalet eden bir nas bulunmadigi i¢in, delillendirmenin sonradan yapilmasi nassi
degistirme degildir. Belki koyunun farz olmasina delalet eden nassin degistirilmesi fakirlerin
hakkinin 6denmesi ile emreden (el-Geliboli, 1288, s. 209) nassin delaletiyledir. Bu ise, diger
hiikiimle birlikte ortaya ¢ikan bir delillendirmedir ve o gerekgenin sebebiyle amag gergeklesmistir.
Miiellifin dnceden zikri gegen “degistirme delillendirme ile birliktedir ona dayanarak degil,”
sOziiniin anlamidir.

3. Kiyasin Riiknii ve Kiyasin Aslinin Agiklamasi

5 sl Any 3 aiS, Ll s il 5 Jea¥l aSa 5 galall 5 s dntiall Jaalls Jua¥) Ll 45 a8 g il aSa Ll (8
5 AL 54 il Jaal g il Ll g aaSa U8 51 il aldl Lad Jua) oS Ll 51 plea¥) 5 ploao¥) ossal) gl L
Lae il oSa e Lale Jon Lad alally s asle Jaidl 4 sasag aSa Al Tulii g Jall Jaa

Kiyasin riiknii dorttiir; asil, fer , ashin hiikmii ve bunlart bir araya getiren unsur. Fer’in
hiikmii ise kiyasin sonucudur. Asil olan ise benzetilen seyin bulundugu yerdir,; delili oldugu da
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soylenmistir. Fer ise benzetilen seyin bulundugu yerdir; onun hiikmiidiir denildi. Aslin hiikmiine
gelince o; nassin, icmdnmin veya istihsanin ifade ettigidir. Nassin hiikmii i¢in belirlenen illet diye
adlandirilan ortak unsur ise; nassin icerdigi unsurlardan, hiikmiin dayanagi olarak belirlenmis olan
seydir. Bu illet sebebiyle, fer‘ de ayni illetin kendisinde bulunmasi sebebiyle hiikiimde ona benzer
kabul edilir.

Kiyasin riikiinleri dorttiir; asil, fer’, aslin hitkkmii ve ortak yonleri. Fer’in hilkkmii semeresidir,
riknii degildir. Aslin mahalli miisebbehin bihtir, piring gibi. Baz1 alimlere gore fazlaligin haram
olmasinda oldugu gibi asil, kiyasin hitkmiidiir ve bazilarina gore de faiz hadisi gibi delildir. Aslin
hiikmii; nas, icma veya kiyas-1 hafi olan istihsanin ifade ettigi hiikiimdiir. illet olarak isimlendirilen
ortak vasif nassin siga bakimindan veya iktiza bakimindan kapsadigi vasiflardan nassin hiikmiine
alamet kilinan vasiftir. Ortak vasif nassin hiikkmiine alamet olup illet olmamasi hiikiimlerin geregi,
ezeli iradenin geregi oldugu igindir. Fakat o bizim i¢in gaybidir; biz onu tam olarak
kavrayamadigimizdan, kullarin amellerinde kolaylik saglanmasi igin ser‘l hiikiimlerin illetleri
belirlenmistir. Demek ki, hiikiimlerde farz olmasi bu illetlere gore olmasi sebebiyle goriiniiste hitkmii
gerekli kilan illetler oldugu “Allah bunu sadece béyle kilmistir, kendisiyle degil,” aslin vasfinin fer’de
bulunmasi sebebiyle nassin fer’in hiikkmiinde benzer olandir.

“o gt 5 lasaia slajie 5 LS50 s LS slanl s Lis s Ta s Lo LY las 058 57z0runlu veya
gecici, actk veya gizli, isim olarak veya hiikiim olarak, bilesik veya basit, nasla belirlenmis ve
digerleri seklinde bir vasif olur.

Kiyasa illet olan vasif kimi zaman nas ile belirlenmis vasfin ayrilmaz bir pargasi olur, altin
ve glimiigiin ayrilmaz bir vasfi olan semeniyet bunun gibidir. Biz, semeniyet illeti ile nisap miktarina
ulagma sayesinde zekatin farz olusunu gerekgelendirir ve bunlardan dogan seye gore de semeniyet
illetiyle hakkinda nas olmayan seyde de zekatin farz olmasinda oldugu gibi zekat farzdir deriz. S6z
konusu bu sanat altin ve glimiis zinet i¢in olsa da batil olmaz. Semeniyyet konusundaki anlagmazlik
ile riba konusunda delillendirilmistir. S6z konusu olan illetlendirme bize gore nakis illet ile
illetlendirildigi i¢in batildir. Bize goére zinet olma 6zelligi baska seylere de etki ettigi i¢in semeniyet
ile zekat konusunda yaptigimiz delillendirme dogru olandir. Semeniyet ile kastedilen, altin ve
glimiisgiin esyanin degerini belirleyen bir 6l¢ii olup, bu kiymetin halin geregine gore degismesidir.

Keyli olan tahillarin tart1 ile de satiglarinin caiz olmasi sebebiyle Faiz i¢in keylde oldugu gibi
kimi zaman kiyasin illeti ariz1 bir vasif olur (el-Geliboli, 1288, s. 210). Kimi zaman da “etrafimizda
dolasmalarinda” oldugu gibi celi olur. Yani Resulullah’in “Cuél 350 (e &Y 5aUa 3501 )30/ Kedinin
artigi temizdir; ¢iinkii o, aramizda dolasanlardandw (Sinen-i EbGi Davud, Kitabu’t-taharet, 75;
Siinen-i Nesai, Kitabu’t-taharet, 68); hadisinde olan “<l ¢ gibidir. Kimi zaman da “0lgii” ve
“cinste” oldugu gibi hafi olur. Bazen de istihazadan soran kadinlara Resulullah’in (s.a.v.); (sa
A8 35 a3 il yuadll e N5k G5 Yas/ “dbdest al ve namaz kil; hatta kan hasira damlasa bile,
clinkii o (kan), patlamis bir damardan gelen kandir (Siinen-i EbGi Davud, Kitabu’t-taharet, 287;
Siinen-i Ibn Mace, Kitabu’t-taharet, 621),” hadisi serifinde oldugu gibi cins isim olur. Burada gegen
“a3” lafz1 cins isimdir. Sonradan kazanilmus bir vasifla bile énceki catlagim bir sonucudur. Illetin cins
isim olmasindan kastedilen, hiikkmiin onun kendisiyle var olan anlamina bagli olmasidir. Miistehaza
disinda olanin yoklugu kanin akip gitmesinde olmasi bunun gibidir.

Hiikiim, anlam1 sozliiklerde farklilik gosteren bir isme ait degildir. Bazen de Hasami’de
hadisinde gecen hiikmiin illet olmasinda oldugu gibi illet kiyasin illeti seri hiikiimlerden bir hiikiim
olur. Hasami’ye Resulullah’tan Allah Azimiissan’a olan borgtan sordugunda Resulullah (s.a.v) cevap
olarak benzeri olan kdlenin borcundan ve babadan haccin eksik yerine getirilmesini, babadan kélenin
borcunun eksik ddenmesine kiyasladi; aralarindaki kiyasin iki illeti budur, deyn ise zimmette sabit
olan bir vasif oldugu i¢in seri bir hiikkiimdiir. Kimi zaman da semeniyet gibi miifred olur ve bazen de
nasa dayanan olur ve nassin digindakilere dayanan olur.
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Naslar hakkinda asil olan, delil olmadikca onlarin illetlendirilmemesidir, denilmistir. Baska
bir goriise gore ise, menedici bir engel bulunmadik¢a her vasifla illetlendirme caizdir, denilmistir.
Temyiz igin denilmistir. Sdfiilerden bazisi “duruma gore” demis, bazist ise “usiliin sehadetiyle”
demistir. Bize gore ayirt edici vasiftan once o vasfin genel olarak tercihe sayan olmasi gerekir.
Ayrica, sadece “kdswra” olan bir vasifia veya fer‘ veya asil agisindan varligi konusunda ihtilaf
bulunan bir vasifla ya da hiikmiin asilda icmd ile sabit oldugu halde illetinde ihtilaf bulunan
durumlarda yahut aralarinda fark bulunan illetlerle illetlendirme caiz degildir.

[lleti belirtilmeyen naslarda asil olan, illetlendirme yapilmamasidir. Ancak, o nassin bizzat
illet oldugunu gosteren bir delil bulunursa, o zaman ta’lil yapilabilir. Bazilarina gore, naslarda asil
olan, onlarin kapsadigi sifatlardan hiitkme uygun olan bir sifatla ta’lil edilmesidir. Ancak bu vasif bir
nas veya icmaya aykirt olursa yahut diger niteliklerle gelisirse, o zaman hiikmii o vasifla ta’lil
edilmez. Bazi alimlere gore naslarda asil olan, aslin illetlendirilmesidir; ancak her vasifla degil, diger
vasiflardan ayirt edici bir vasifla ta’lil asildir, ¢linkii meghul ile ta’lil batildir. Safiiyye’den bazilari,
ihaleyi® kabul ettiler, yani illet kilinan vasfi diger vasiflardan ayirt eden ihaledir, yani kalbe illet
olmaya elverisli olma hayalini ilham eder dedi. Bunun sonucu olarak hiikiim ile illet arasinda (el-
Geliboli, 1288, s. 211) ilk bakista iliski ile asilda illeti belirlemektir. Baz1 alimler de tek basina ihale
yeterli olmaz, aksine ondan sonra usul prensiplerinin denetimi gerekir dediler. Yani o vasif, ser‘i
kanunlarla karsilagtirildiginda o vasif ser‘i kanunlara aykiriliktan ve karsitliktan uzak oldugu halde
onlara uygun olmalidir, nitekim “atin erkeklerinde zekdt vacip olmaz,” denildigi gibi ayirt edici
nitelik ile illetlendirmede en alt diizeyde yeterli olan ihale ve gahitlik esastir. Zira uygun goriilen sey
hayali bir sahit konumundadir, asil dikkate alinarak arz etmek dogrulayanin huzuruna sunma
makaminda dogrulamaktir.

Bazi alimlere gore biitiin usul kaidelerinin denetimi {izerine olmasidir, bu da hafi degildir.
Onun (bahsi gecen seyin) yapilamaz veya gii¢ yapilir hale gelmesi, Hanefiler nezdinde; Kur’an,
Siinnet ve icmain her birinde, asil itibariyla hiikkmiin illeti olmasidir. Yani hiikiim illet kilinan vasifla
alakali olmalidir. Bir engel bulunmadikga her vasifla delillendirmek sahih degildir; ancak o vasfi
baskalarindan ayiran ve belirleyen bir delil bulunmalidir ki bu delil teabbiidi naslardan degil, illeti
tespit edilen naslardan oldugu agikca belli olsun. Ornegin nassin hiikmiiniin her biri illet olmaya
elveriglidir. Farz olan bes vasif bulunmasa hinta/bugday gibi illet kilinan vasfinin illet olmaya
elverisli olan diger vasiflardan ayiracak ve belirleyecek agik bir delil bulunmalidir. Hinta/bugday;
keylilik, 6giitiilme, mevcut olma, cisim olma ve sey olma olan bes vasfi kapsamaktadir. Bunlardan
her biri riba hiikkmii i¢in illet olmaya elverislidir. Lakin Resulullah’in “4aisll akiali hijkmii ribaya
illetin; miktar ve cins olduguna delildir. Binaenaleyh miktar ve cins diger vasiflar arasindan illet i¢in
ayirici ve belirleyen olmustur.

Hasim nezdinde de nassin illetli oldugu bilinir olmalidir yahut da hasmin, o nassin hakikatte
illetli oldugunu kabul etmesini gerektiren bir delilin delaleti bulunmalidir. Ciinkii naslar; bir kismi
teabbiidi ve bir kismu da illeti tespit edilen olmak iizere iki kisimdir. Uzerinde tartisilan mesele,
teabbiidi olabilir; naslar da illeti tespit edilen olmayabilir, bu durumda hasim, 6nce o nassim illetli
oldugu ispat edilerek baglayici olmalidir, bundan sonra illetin belirlenmesine girisilmelidir. Yalniz
naslarda asil olan illetin tespit edilebilir olmasidir, s6z ile yetinilmez. Zikredilen s6z baglayici olmaya
elverisli olmadig igin Istishab yalnizca muhalifi baglayici kilmak igin yeterli degildir; belki tartisilan
hiikmiin delili, nassin delili naslarin talil edilebilir olduguna dair bir delil getirmek gerekir. Mesela
miigtehidin “altin altinla, giimiis giimiisle esit miktarda ve pesin olarak degistirilir,” hadisi
incelediginde; faiz illetini ayirt edip (el-Geliboli, 1288, s. 212) faizin illeti 6l¢ii ve cins birligidir, diye

3 Miitercim: Kalpte illiyet fikrini uyandiran vasif.
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hiikiim vermeden once, bu zikredilen nassin illetli naslardan oldugunu ispat etmesi gerekir. Bu
durumda, migtehidin s6z konusu nassin, Resulullah’in “aw l” soziiyle hitkmiin belirlenmesini
icerdigini sdyleriz. Clinkii “~” isaret ve hazir bulundurma gibi aleti tayin etmedir.

Belirlemenin vacip olusu, iigte birin vacip olmasinda oldugu gibi, faizin yasaklanmasi
konusundandir. Zira miigtehit borg ile mutlak bey’ aktinde iki taraftan/iki elden birinin belirlenmesini
sart kogmustur. Borcu borg ile satmaktan sakindirmak i¢in ve sarf konusunda bedellerinin hepsinin
tayinini sart kilmistir. Faiz olan fazlalik sliphesinden sakindirmak icin olgiide esitligi faizin
hakikatinde sart kogmasi bunun gibidir. Yaptigimiz inceleme sonucunda, bedellerin belirlenmesinin
vacip olmasinin iki nakit/altin ve glimiis satisi disindakilerde de gegerli bulduk; hatta Safii,
taamin/gidanin gida ile satisinda pesin olma sarttir, dedi. Biz topluca bugday1 arpayla satmada tayin
etme vacip olur dedik. Hatta bugdayi, arpa gibi ayni cinsten olmayan bir yiyecekle bire bir
degistirmek caiz degildir. Selemin sermayesi icma ile vacip olmustur. Bu durumda faizle ilgili
hiikmiin belirlenmesinde nassin illetli oldugu konusunda icma meydana gelmistir; zira sirayet etme
olmadan ta’lil yoktur. Su halde diger vezni olanlarda da sirayet edici olmasi vacip olmasinin
benzerlik bakimindan illetlendirilmesi icmanin delaleti yoluyla vacip olur.

Fazlalik ribasi ger¢eklesmesi bakimindan veresiye ribasindan daha siddetlidir/giinahtir.
Ciinkii veresiye faizi veresiye iizerine paranin/altin ve giimiisiin {istlinliigli bakimindan fazlalik
stiphesi vardir. Bir seyin dogrulugunun siibutu siipheli olan seye tercih edilir. Bu durumda nassin
illeti belirlendiyse illetin ayirt edilip belirlenmesiyle, asagida bildirilecek yontem tizere mesgul
olmak vacip olur. Illeti belirlenebilen nas arasinda kasir illet* ile illetlendirmek Hanefiler’e gére caiz
degildir, Safiiiler’e gore caizdir. Safiiler altin ve giimiiste faizin illeti semeniyet vasfidir dediler.
Semeniyet ise altin ve giimiisle simirl1 ve onlardan baskasina gegici degildir. Iki tasin disindakilerin
bedel olmak i¢in yaratilmadigina dayanarak tartisma ve tespit edilen aykiri bir illettir, nasla
belirlenmis illetin kasirlig: ittifakla caizdir. Hanefilere gore kasir olan illet ile talil etmenin caiz
olmadiginin yonii su sekildedir: Hiikiim asilda nas ile sabittir, illetlendirme aslin hitkmiinii fer’de
ortaya ¢ikarmak i¢indir, bu ise Sari'in hakkinda nas bulunmayanlarda da aym illete itibar ettigi
bilindikten sonra miimkiin olur. Talilin ta'diyeye/baska meselelere de gecici olmasina bagli oldugu
kisir dongii olur denilir,’ belki manasi, “ta’lil hakkinda nas olanlarin diginda ilim elde etmek vasfa
baghdr,” demektir. Ancak Safii ihale’nin bulunmasi ile yetindiyse illetlendirmeyi kasir illetle
stnirlandirmistir. Hatta fer’ veya asilda varligi (el-Geliboli, 1288, s. 213) ihtilafli olan vasif ile nas1
ta’lil caiz olmaz. Mesela Safiilerin “z//erkek kardes” hakkindaki 13/ (giay 28 48lc [y 5iSHll maay ad &)
pxll (WS S/ “serbest birakilarak kefareti odenebilecek bir kisidir, o 'nu amcaoglu gibi sahiplenirse
serbest kalmaz,” sozi gibidir. Yani “¢//erkek kardes” azat edilmesiyle keffaretin sahih oldugu bir
sahistir. Sonu¢ olarak; amca cocugunun miilk edindigi gibi kardesini miilk edinse azat etme
sorumlulugu yoktur, yani bir kimse kole olan kardesine malik olsa kéle olan amcasinin ogluna malik
oldugunda azat etme sorumlulugu olmadigi gibi azat etme sorumlulugu yoktur. Safiiler zikredilen
s0z ile malik olduktan sonra azat olur demeyi amaglarlarsa bu faydali degildir. Ciinkii bahsi gecen
nitelik, benzetilen kiside yani amcaoglunda bulunmamaktadir ve eger miilkiyet tesis edildikten sonra
onu azat etmek isterlerse, bu azat etme kefaret niyetiyle gegerli olur. Fakat ifade edilen anlamin
“erkek kardes” hakkinda meydana gelmis olmasi kesin degildir, belki erkek kardesi, yalnizca
miilkiyet yoluyla azat edilmis sayilir.

Bu durum su sekilde agiklanabilir: Bir kimse, kendisiyle evlenmesi haram olan bir akrabasini
miilk edinirse, aralarinda evlat olma akrabalig1 olsun veya olmasin Hanefi mezhebine gore o kisi
kendiliginden azat olur. Safiilere gore de evlat olma akrabalig1 var ise azat olur, yoksa azat olmaz.
Zikredilen hiikiim amcalar ve amca g¢ocuklart manasinda olunur da icma ile sabit degildir.

4 Miitercim: Kasr illet, sadece asilda mevcut olan dzel bir vasfi ifade eden illettir. (Ciiveyni, 1997, II/ss. 147,148; Karafi,
1993, s. 405.)
5 Miitercim: Ciinkii Ta‘lil, ta‘diyeye degil; nassin bulunmadigi yerlerde illete dayanan bilgiye baghdir.
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Hanefilerde mahremiyet olmadig1 icin sabit degildir. Safiilerde evlat olma akrabalig1 olmadig i¢in
sabit degildir. ifade edilen her iki mana da bulundugu i¢in anne babada ve ¢ocuklarda ittifakla sabit
olur. Buna gore kiz kardes ve kiz kardesler ve bunlar anlaminda olanlarda mahremiyet akrabalig1
bulunmadig1 i¢in Hanefilere gore azat etme hiikmii sabit olur. Safiilere gore evlat olma akrabalig
bulunmadigi i¢in sabit olmaz. Safiiler miilk edinmenin kendisi ile azat etmenin olmamasi konusunda
erkek kardesi amcaogluna kiyas ettiler. Amcaoglunun azat edilmesiyle keffaretin sahih olmamasi
illetine binaen Hanefller cevap olarak asil ve fer‘de varligi hakkinda ihtilaf edilen bir vasif ile hiitkmii
ta‘lil etmek caiz degildir. Zira Safiilerin dikkate aldiklar1 ortak vasif ile amagladiklart miilk
edindikleri anda azat olur demek olursa hiikiim ifade etmez. Zira s6z konusu olan vasif asil kendisine
benzetilen sey, amcaogludur, onda yoktur. Ciinkii amcaoglu satin alma ve bagka bir yolla miilk
edinildikten sonra azat etmeyi isterse kefaret olarak olur. Bununla birlikte “erkek kardes,”
“amcaoglu” gibi degildir. Erkek kardes miilk edinildigi zaman tehir etmeksizin azat olur. Aranilan
vasfin orada bulunup bulunmadig1 konusunda ihtilaf oldugu i¢in kiyas maal farik olmasi sebebiyle
kabul edilmez. Yahut kiyas yapilan asildaki hiikiim, illetinde ihtilaf bulunsa bile, muhalifin ittifakiyla
sabit olsa, yine de Hanefilerin nazarinda o illetle hikkmii ta’lil etmek caiz degildir.®

Safiiler’e gore hiir olan kimsenin kdle olan kimse karsiliginda oldiiriilmesi; “O, filancanin
kélesidir, hiir bir adam onun yiiziinden kisas olarak éldiiriilmez, tipki azat sozlesmesi altinda olan
bir kolenin éldiiriilmemesi, parasi yani azatlik bedeli olmasi ve efendisinden baska bir miras¢isinin
bulunmasi gibi,” sozlerinde oldugu gibidir. Hanefllere gore kendisine kiyas edilen kolede kisasin
olmamasina illet (el-Geliboli, 1288, s. 214) kdle olmasindan dolay1 degil kisas hakki kime ait oldugu
bilinmedigindendir. Cilinkii hakkin kime ait oldugu stipheli olacak olursa kisas ortadan kalkar. Hak
kisasa gerektiren miikatebin efendisine mi aittir yoksa varisine mi ait oldugunun belli olmamasidir,
kole olmasi degildir. Bilinmelidir ki sahabe-i kiram miikatebin hiir olarak veya kdle olarak 6lmesi
halinde ihtilaf etmislerdir. Hiir olmas1 bakiminda varisi velisi olur, kdle olmas1 bakimindan varisi
efendisi olur. Bu durumda hakkin kime ait oldugunun kesinlesmesiyle kiyas ortadan kalkar. Sayet
efendisinin disindaki varisi terk etmezse ve terk ettigi takdirde miikatebe bedeline yeterli olarak mali
tam terk etmezse boyle bir durumda efendisinin velisi oldugu ortaya ¢ikmasi sebebiyle efendisi kisas
eder. Ayrica, asilda mevcut olan ayirt edici bir vasfa yakin olan illet ile nasi ta'lil etmek caiz degildir.
Mesela Safiilerin miikateb kole icin “bedelin bir kismuni 6demis oldugu durumda oldugu gibi onu
azat etmekle kefaret sahih degildir,” sdzleri bunun gibidir, yani miikatebin kefaret icin azat
edilmesinin caiz olmadig1 gibidir. Hatta kitabet bedelinin bir kismini1 6deyen miikatebin keffareti i¢in
azat edilmesi caiz degildir.

Hanefiler cevap olarak bedelin bir kisminin 6denmesi ivazdir/karsiliktir, ivaz ise kefaretin
cevazina engeldir. Bu da asilda var olan feri’de var olmayandir. Bu durumda kiyas-1 maa’l-farik ile
yapilan ta’lil caiz olmaz.

4. Kiyas Yapilan Asil ile Kiyaslanan Fer’ Arasindaki Ortak Illet

Ve illet ¢esitli yollarla bilinir. Birincisi icmd, ikincisi nastir. Eger nas lafzi itibariyle delalet
ederse bu sarihtir ve bu illetin sarih olmasi en giiclii derecesidir. Bundan sonra illetin bir dereceyle
zdhir olur, sonra iki dereceyle zdhir olandiwr, daha sonra da ¢esitli derecelerle zdhir olanlar gelir.
Eger bunlardan hi¢cbiri yoksa, o zaman ima vardir. Bu, hiikiimle oyle bir seyin birlikte zikredilmesidir
ki eger o sey veya onun benzeri ta’lil i¢in olmasaydi bu birliktelik uzak/anlamsiz olurdu. Béylece
uzaklhgi/anlamsizlig ortadan kaldirmak icin A'rabi ve Hasa’'mli kadimin hadisinde oldugu gibi illete
hamledilir. Bu, hiikiimle birlikte ona uygun olan vasfin zikredilmesidir. Iki sey arasinda hiikiim
bakimindan fark gozetilmesi de bundandir. Bu da ya her iki hiikmiin veya bunlardan birinin
belirtilmesiyle birlikte bir sifat ifadesiyle olur veya gaye istisna ya da sart edatiyla yapilir.

6 Hanefilere gore hiir kole ile ve kole hiir ile aym sekilde kisas olunur. Fakat Safiiler’e gore hiir kéle ile kisas edilmez.
(219/8)
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Bilinmelidir ki makisiin ileyh ve makisiin aleyh arasini bir araya getiren vasfa illet derler. Bu
illeti tespit etmenin birkag¢ yonii vardir.

1- Sagirde oldugu gibi Icma ile olmasidir. Kii¢iigiin mal {izerindeki velayetinde illetin icma
ile sabit olmasi gibidir. Bu nikahin velayetinde bile illettir.

2- Nas ile olmasidir. Eger nas Allah’in (c.c.) “c@¥1 553553 558 Y .87 (el-Hasr, 59/7) ayetinde
oldugu gibi konulus anlamina delalet ederse sarihtir. Sarihte dikkate alinan mertebeler vardir, en
kuvvetlisi “IXS ¢S (S5 138 Ja¥ 5 1 41 Jafizlarinda oldugu gibi kendisinde illeti agikga belli/sarih
olandir. Budan sonra illiyet bakimindan diger mertebe zahir ve akibet anlamina ihtimalli olan lam-1
ta’lil ve ilgi anlamina ihtimali olan “ba-i sebebiye” gibi baskasina muhtemel olandir. Hatta * &350 &)
Lias® (en-Nir, 24/33) ayetinde oldugu gibi bagimsiz sart ve bagimsiz istishab’a dahil olan “&)” de
bunun gibidir.

Bundan sonra illiyette diger iki mertebe zahir olandir. Allah’mn (c.c) “s sl 85EY Gl &)
(Yusuf, 15/53) ayetinde ve “ul3hll (e Wl 5” hadisinde oldugu gibi illetlendirme konumunda ifade
edilen (el-Geliboli, 1288, s. 215) “J)” kelimesi bunun gibidir. Bunlarda illet manasinda olan “J” lam-
1 ta’lil takdir edilendir/muzmerdir, muzmer ise taktir edilenin “J_"” gibi olmasi illiyet bakimindan
iki mertebe asagidadir. Ayrica, Resulullah (s.a.v.) Uhud sehitleri hakkinda 2830 2gilans aga )35-\ a8 slas
o Gl aiga 15 &35 “Onlari/sehitleri yaralaryla ve kanlariyla, ¢iinkii onlar kiyamet giinii
kanlar: akarak diriltileceklerdir (Sahih-Buhari, Kitabu’l-Cihad, 2803; Sahih-i Miislim, Imaret,
1876),” icaz aciklamasinda oldugu gibi Sari‘in soziinde vasfa veya hiikkme dahil olan ta‘lil
fa’sinin/sebep bildiren fa, vasfa dahil sayilmasi “<” ‘nin bazen vasfa dahil olmas1yla illiyet
mertebesini ifade eder. Hiikiim ve cezaya girmesine Cenab-1 Izzetin “laa | s 43 5015 (5 2415 (el-
Maide, 5/30) muciz ayeti 6rnektir. “<”nin kimi zaman vasfin ve kimi zaman da hiikiim ve cezanin
basina gelmesinden sebep “<” kelimesi illiyet i¢in konu degildir, belki diizenlemeye konudur. Sebep
ile iliskisinde O6ne alinir, varlikta tehir edilir. Buna gore “—” nin hiikiim ve vasiftan her birine, adi
gecen iki bakis acisindan bakilarak gelmesi caizdir. Bu da illiyet anlamini ifade etmede kendisinden
oncekinden daha zayiftir, ¢linkii “<” takip ig:indir. Takip manasinin illiyyete delaleti ise nasa degil
delile dayahdlr Bundan ravinin ifadesinde olan “<” gibi sonra illiyet bakimindan bir mertebe zahir
olandir. “as el S5 a8 e unuttu secde etti sOziiyle; Maiz zina etti recmedildi drneginde
oldugu gibi ravi wnutma ve zinamn  Thikkiimlerini “<” kelimeleriyle beyan etmesi
illiyyette/delillendirmede zahirdir.

(-]

Oncesindekinden daha asag: bir anlam ifade ettigi sdylenen “<”, rivayetin yanls olma
ihtimaline dayanmaktadir. Eger nas konuldugu anlamiyla delalet etmezse imadir, yani illiyyeti ima
yoluyladir. Ima bir hitkme sebep olan vasfinin veya benzerinin ta'lil i¢in olmas1 miimkiin olmayandir.
O halde bir vasfin hiikme sebep olarak yorumlanmasi uzak tutulan bir hiikiim i¢in de gegerlidir; yani
sebebin gergekten hiikkme yol agtig1 ornek olarak, bir kiginin Resulullah’a (s.a.v.) “Ramazan’mn
giindiiziinde esimle iligkiye girdim,” demesi ve Resulullah’in (s.a.v.) "Bir kéleyi azat et," buyurmasi
gosterilebilir. Bedevinin yerleri zikretmekten amaci mevkilerin hiikmiinii agiklamaktir ve hitkmii
zikretmekteki amaci da bedeviye dair maksadin meydana gelmesi i¢in cevap olmasidir. Boylece soru,
cevabi gerektirmez ve beyanin ihtiyag anindan sonraya ertelenmesi gerekli olur. Bu durumda soru
cevabi kapsamis olmakla sanki Resuliillah (s.a.v), “ 58 &85 () demis olur. Ifade edilen soz, cinsel
iliskinin kole azat etme illetini ifade eder. Fakat “<” kesin degildir ki sarih olsun, belki zimnen
vardir. Bu durumda kastin olmamasi kélenin efendisine “usaill &2l demesinden sonra efendisinin
“zla A8L” demesinde oldugu gibi cevap ihtimaliyle bile ima olur. Bunun benzerinin 6rnegi Hasami
hadisi gibidir. (el-Geliboli, 1288, s. 216) Hasami Nebi (s.a.v)’e Allah hakkindan sordugu zaman
Resulullah (s.a.v) benzeri olan kul hakkini zikretmis ve Allah hakkinin kul hakkindan faydalanmaya
illet olmasin1 hatirlatmistir. Boyle olmasa kul hakkini zikretmek anlamsiz olur. ima igin de sarihteki
gibi mertebeler vardir, imadan bir par¢adir. Bir hiikiim verilse dahi, hitkme uygun bir vasiftan s6z
edilmesine drnek olarak “slall o 15 int 3h 5 omldll Lai ¥/ “Rdkim ofkeliyken hiikiim vermemeli
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ve dlimlere saygi gostermeli,” sdzii verilebilir. {1k drnekte “Olae” lafzimin hitkiim vermemek igin
illet olmasina kadinin/hakimin kalbi mahkemelesme esnasinda 6fkeli oldugu i¢in tembih ve ima
vardir. Ikinci 6rnekte ikram etmeye illet olmanin ilim olmasina ima olmasi gibidir, ayrica imadan bir
parcadir. Ik1 sey arasindaki hiikiimde fark, s6z konusu farkla birlikte s6z konusu iki seym hiikmii ya
“olag o a5 2 se W/ “yayalar icin bir hisse vardir, athilar icin ise iki hisse vardir,” 6rneginde
oldugu gibi ya sifat iledir. Verilen drnekte yaya ile ath arasim hiikiimde ath olma sifat1 ve ziddiyla
fark vardir veya “< & Y e orneginde oldugu gibi iki hiikiimden birini zikir ile farktir. Yani hiikiim
koyan “katil miras¢t olamaz” dedi, “katil disindakiler varis olur.” demedi. Katili mirastan men
ederek tahsis etmede onceki varis olmayla birlikte varis olmaktan meneden katil olmasini isaret igin
ve nihai amaci zikretmekle anlagilir.

“Osekr S (g w08 N [“Temizleninceye kadar onlara yaklasmayn, (el-Bakara, 2/222)”
ayetinde oldugu gibi burada iki seyden maksat temiz olma ve temiz olmamadir, iki hitkiimden maksat
ise yakinlagmanin caiz olmas1 Ve caiz olmamasidir. Yakinlagsmanin caiz olmasinin illetinin taharet
olduguna, nasta zikredilen “%~” kelimesi isaret edendir veya istisna ifadesinden farkidir. Bu
ifadedeki iki seyden kastedllen vacip olmasi ve vacip olmamasidur. Iki hukurnden kastedilen farz
kilinanin diismesi ve farz kilaminin diissmemesidir. Ornegin Cenab-1 izzet’in “g st & NI (el-Bakara,
2237) ayetidir ki, “aftiv” ifadesinde farz olan mehrin diigmesine ima vardir veya sartin
zikredilmesiyle anlam farklilagir. Mesela; “as Cai€ ) g (ladall CEL) o) 5 Jie Sie (el-Bakdra, 2/275)
ayeti bunun gibidir. Burada da satigin caiz olmasina illetin iAtilafi cins olduguna isaret vardir.

Su bilinmelidir ki, illet olarak anilan seylerin hepsinde illet olma kesinlik tagimasa da illet
zanni uyandirdiklar1 da agiktir. Bununla birlikte bir ifadeden illet anlam1 ¢ikmasi, kiyasin sahih
olmasii zorunlu kilmaz. Hirsizlik ve zina ayetlerinde yer alan illet, kiyasin sahih olmasini
gerektirmedigi gibi, hatta illetin baska seylerde de gegerli olmasini zorunlu kilmaz. Ciinkii ister
acikea belirtilmis olsun ister ima yoluyla anlasilmis olsun, illetlerin kasir olmasu ittifakla caizdir.

5. Uyum Sartiyla Olan liski

Uciinciisii uygunluk sartiyla ilgilidir ve bu da kiyas yoluyla caizdir. Buna tesir denilir,
gerekgesi de nas ile icma ile tiiriiniin (el-Geliboli, 1288, 217) veya yakin cinsinin illiyetinin dikkate
alinmasi ile de etkidir.

Kiyasin illeti kendisiyle bilinen yonlerden {igiinciisii illetin hilkkme uygun olmasi sartiyla yani
Resulullah’tan (s.a.v.) ve seleften nakledilen illetlere uygun olmasi sartiyla ilgisidir. Hiikmiin
sebeplere dayandirilmasi sahih olup illetlerin ondan ortaya ¢ikmamasiyla iki kocadan birinin
Miisliiman olmasinin kesin ve digerinin Miisliiman olmay1 reddetmesine izafe olundugu gibi
reddetmenin kesinliginin ayriligin miinasibi oldugu icindir. Fakat Miisliman olma vasfinin
varligindaki farkin ortaya ¢ikmasi sebebiyle Miisliiman olma vasfina izafesi miinasib degildir. Ciinkii
Islam hukuku, dogru olmak icindir; kat1 olmak igin degildir. Kesin olarak uygunluk sartryla sarta
bagl olan ilgi kiyas bakimindan caiz olur. Zira zikredilen miinasebet sahidin sahadete ehliyeti
gibidir. Hakkinda giivenilirlik ve diiriistliigii yaygin sekilde bilinen bir sahidin adaletinin ortaya
cikmasindan onceki sahitligiyle amel etmek caizdir. Asli ehliyete gore, hatta kadi s6z konusu
sahitlige gore hiikiim verse hiikkmii gegerli olur. S6z konusu olan miinasebet gogu kez tesir olarak
isimlendirilir. Alimlerin “sadece tesir dikkate alinir ve sadece sart tesirdir,” sozlerinden kastettikleri
s0z konusu olan miinasebettir. Kiyas1 gerektiren fesir bir vasfin; tiirli veya yakin cinsi bakimindan,
hiikmiin illeti sayilmasinin nas veya icma ile sabit olmas1 anlaminda tesirdir. Bdylece adaleti ortada
olan sahidin sahitligiyle amel etmenin vacip oldugu gibi zikredilen manaya olan tesiri kiyasi
gerektirir.

Cins kelimesinin yakin cins olarak kayitlanmasi, 6nceki anlamdaki tesirden ayirt etmek
icindir. Cesit ile kastedilen “ayn”dir. Ayn, hamra/saraba mahsus olan sarhosluk ve hamra mahsus
olan haramlik gibi kendi yerine bir ¢esidi ortak bir vasfi ¢esidinin hiikiimdeki tesiri hilkmiin 6zel
durumunun olusmasiyla meydana gelecek yanlishgi ortadan kaldirmak igindir. Vasiftan maksat
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mutlak vasif degildir, belki hiikme illet kilinan vasiftir. Hiikiimden kastedilen kiyas yapilarak elde
edilen hiikiimdiir, mutlak hiikiim degildir. Nev’in hilkkme izafesi ise “0<"i beyaniyye anlamindadir.
Cinsin vasfi, hitkkme izafesi izafet-i lamiyye/aitlik lamidir. Buna gore vasif ve hiikimden amaclanan
belirli bir vasif ve elde edilmek istenen hiikiimdiir. Nev’in izafeti halinde oldugu gibi ve cins ile
kastedilen bu vasif ve bu hiikiimden daha genel olandir.” Mesela insanin muhtag oldugu seyden aciz
olmasi bir vasiftir ki kendisinde hafifletme olan hiikme illettir. Buna gore akilsiz ¢gocugun aczi bir
cesit acizliktir, mecnunun aczi de aciz c¢esitlerinden baska bir cesittir. Bunlarin cinsleri aklin
olmamasi sebebi ile olan (el-Geliboli, 1288, s. 218) acizliktir. Bunun 6tesinde olan acizlik, kuvvet
zay1flig1 nedeniyle meydana gelen acizliktir; bu hem zahiri hem de batini kuvvetlere iligkin genel bir
acizliktir. Hastalik da buna dahildir; bunun 6tesinde, kisinin istemi disinda aniden ortaya cikan
acizlik tiirli vardir ki bu da tutsak olan durumu kapsar. Bunun bir iistiinde olan da failden kaynaklanan
bir acizlik ¢esididir ki misafiri de kapsar. Bunun bir iistiinde olan da mutlak acizliktir ki vaktin
kacirilmasi ve dar bir vakit olmasindan meydana gelen acizlik gibi isi yapan kimseden, isin yapildig1
seyden ve ¢evreden kaynaklanan acizligi kapsar.

Hiikiim i¢in olan itibar da hiikkmiin illetinde olan itibar gibidir. Yani bir vasfa sahip olanlarin
her birine de hem genel olarak hem de 6zel olarak bir hiikiim karsilik gelir. Mesela aklin olmamasi
sebebiyle olan acizlikte ibadet gibi niyet gerektiren hiikiimlerin diismesi hilkkme iligkin olur. Kuvvetli
bir zaaf sebebiyle olan acziyete hac ve cihadin diismesi hitkme bagh olur. Isi yapan kisiden iradesi
disinda meydana gelen bir acizlik durumunda, ondan talepte bulunmanin diismesi, hiikmiin
mahiyetine iliskin olur. Onceki namaz hakkinda edanimn vacipligidir ve yine isi yapan kimseden
kaynaklanan acizlik mutlak acizlik oldugunda, bedeni ibadetler aninda talep edilen hiikmiin diismesi,
namazin kisaltilmasi ve orucun tehir edilmesi gibi ruhsat hiikiimlere baglidir ve mutlak olur. Mutlak
acizlik halinde, o durumda uygulanan biitiin hafifletilmis hiikiimler o acizlige baglanir.

6. Nev’in Nev’i

Nev’ nev’ icinde oldugu gibi, kii¢iigiin nefsi tizerindeki velayet de buna benzer, cins cins
icinde olmasi sabiden zekdtin diismesi gibidir. Nev'in cins i¢indeki durumu, akli olmayan kimseden
(hiikmiin) diigmesi gibidir. Cinsin nev’ igindeki durumu mideye bir seyin girmemesinin orucu
bozmamast gibidir. Kimi zaman bazilar: bir araya gelerek on bes kisimdan olusur, dordii basit
olandir kalan kismi ise terkip halindedir. Kendi aralarinda donerek olur denildi, bu da bir seyin
digeriyle birlikte bulunmasidir. Bazilart “yoklugun yoklukla birlikte bulunmasini” eklemistir.
Bazilari da her iki durumda da nassin olmasini eklemistir ve bunun bir hiikmii yoktur; ¢iinkii ser ‘i

7 Zira vasfin hilkkme menat olmasi seri bir istir. Buna gore hiikiimleri mesru olanlar1 agiklayan ve egitimleriyle
bilinen imamlardan rivayet edilen illetlere uygun olmasi gerekir. Yani bizim itibar ettigimiz vasif ve hiikiim onlarn itibar
ettikleri vasif ve hiikkiim cinsinden olmasi gerekir. Mesela; kiiglik cocuk igin velayetin sabitliginde aczin olmas illettir,
denildigi gibi zikredilen illet Resulullah’in kedinin artiginin temiz olmasini temizligin illeti acz oldugu igin etrafimizda
dolasmasi ile delillendirmelerine uygundur. Buna gore iki sekilden birinin illeti agir, digerinde tavaf olmustur. Zikredilen
iki illet farkli olsalar da bir tek cins zarurettir, onun altina girerler ve hiikiim de iki sekilden birinde diger velayette temiz
olmalar1 bakimindan birbirlerinden farklidirlar. Fakat tek cinsteki onunla zaruret ortadan kalkar, onun altinda i¢ i¢edirler.
Sonug olarak ser’i zaruretin illeti zaruret kendisiyle ortadan kalkan olur. Hiikiim ispatinda itibar edilir, yani ruhsatlar
hakkinda zarurete binan itibar edilir. (Mir’at)

Ancak bizim zamammmzda kadinmn, diizeltme oncesindeki hiikmii 6liim hiikmiinde degildir. Ispat hiikiimde
miistakil olmay1p “4ad 2317 gibi diger bir vasfi igermesine muhtag olan vasif ile delil bunun genel bir kural oldugu zannini
gidermek ve 6zel bir durumun eklenebilecegi diisiincesinden kaginmak igin yaptilar. S6z konusu terkip ‘“Auad o 2387
takdirindedir. Izafet-i lamiyyeye &rnek; “x) »3&” gibidir. S6z konusu izafe lam-1 ihtisasiyye ile “x 3 232" takdirindedir.

Cins i¢gin umum-husus itibariyle mertebeler vardir. Bu sebeple zannin dereceleri denk, iistiin ve agsagi olma ve en
yakin ile en uzak olma cins bakimindan yakinlagir.

Illet-i miiessire; nas veya icma ile sabit olan etki bu illet ile kendisi icin illetlendirilen hiikiim cinste zahir olur.
Mesela; “evlerde dolasan (hayvanlarin) artiinin (salya vb.) necis sayilmamasini, kedinin artigina kiyas ederek ‘cok
dolasmast’ gerekgesiyle agiklamak bunun gibidir.

[llet-i tardiye; hiikmiin varlig1 ve yoklugu onunla doniip duruyorsa (ona bagliysa), bu (baglant1) geerli kabul edilen
vasiftir. (s. 221-223/12)
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illetler birer isarettir, akilla kavranan anlamlara ihtiyag yoktur. Illetlerle sartlar arasinda mutlaka
aywrim yapmak gerekir, zira deveran mutlak olarak illetligi ifade etmez, kiyam’ da nadirdir, bu
nedenle bu konuda asil kabul edilmez, dedik.

Bu durumda vasfin nev’inin hitkmiin nev’inde tesirinin 6rnegi; kiiclik cocukta oldugu gibi
bir kimseye velayet etmektir. Bizim kii¢iik dul kadin da kiiglik olmasi nedeniyle nikahta kendisi
bakimindan bekar olan kiigiik kiz ¢ocugu gibi kiiciik yastaki biitlin gocuklar1 kapsar. Burada, ayni
vasif kiigiik ¢ocuktur, bunun baskasina gecici olmasi iddia edilen kisiye olan velayet ki aym
hiikiimdiir, icma ile bunda miiessirdir. Sabinin malindan zekatin diismesinde oldugu gibi cins ve
vasfin cins hiikkmiinde tesiridir. Bu durumda aklin olmamasi dolayl1 yetersizlik ki sabi nev’i i¢in
cinstir, niyete muhta¢ olan seyin diismesinde miiessir olmustur. Bu da (el-Geliboli, 1288, s. 219)
zekatin diigmesi icin cinstir. Akl olmayandan zekatin diismesi nev’in cinste tesirine misaldir. Ciinkii
akilsizlik vasitasiyla olan acizliktir ki bu nev’idir, niyete muhtag olanin diismesinde miiessirdir,
onceki diisen zekat ise cinstir. Bir seyin mideye giremeyerek bozulmanin olmamasi orugta hiikkmii
etkilemez. Cilinkii mide ve cinsel organ sehvetlerden sakinmadir ki girmenin olmamasi bakimindan
cins konumundadir, orugta bozulmanin olmamasinin miiessiridir.

Bilinmelidir ki zikredilen dort kisimdan bir kismi, diger bir kismi ile karisik olur. Buna gore
basit ve miirekkebin kisimlar1 “on bes’e” ulasir. Bunlardan dordii basit, on bir kism1 miirekkeptir.
Ciinkii vasif bakimindan dikkate alinan nev’ ve cins, hiikiim bakimindan da gecerlidir. Ayrica
mirekkep olan seyler de ya dortlii ya ti¢lii yahut ikili yapida olur. Dortlii olan ancak bir kisimdir.

Uclii olan ise dort kistmdir. Ciinkii iiclii olan sey, dortlii olandan bir eksikle {i¢liidiir. Bu bir;
ya nevi’de itibardir ki bu durumda kalan kismi cinsi cinste, nev’i cinste, cinsi nevi’de dikkate alinir
veya bu bir; cinsi cinste dikkate alinir, bu durumda kalan kismi nev’ide, nev’i cinste ve cinsi nev’ide
dikkate alinir veya bu bir; nev’i cinste itibardir, bu durumda kalan nev’i nevide, cinsi cinste ve cinsi
nev’ide dikkate alinir.

Ikili olana gelince bu da alti kisimdir;

Ciinkii nev’i nev’ide itibar; ya cinsi nev’ide itibar veya nev’i cinste veya cinsi cinste itibar
ile miirekkep olur. Bu durumda bunda da ii¢ kisim meydana gelir. Bundan sonra cinsi nev’ide itibar
nev’in cinsinde veya cinsin cinsinde itibariyle miirekkep olursa iki kistm daha meydana gelir.
Bundan sonra, tiiriin cinsinde dikkate alinmasi ve cinsin cinsinde dikkate alinmasiyla miirekkep
olursa, bir birim/kisim-1 vahid olusur ve bu alt1 pargaya ayrilir.

Bilinmelidir ki, dortten miirekkep olan vasif miirekkeplerin kisimlarinin hepsinden daha
kuvvetlidir. Ciinkii kuvvet, zayifliga tesir etmesi bakimdandir, tesir ise hiikiim koyusu itibariyle
meydana gelir. itibar1 ¢ok olan vasifta etki daha giiclii olur. Bu durumda miirekkep olan vasif, basit
olan vasiftan daha kuvvetli ve ¢cok parcalardan miirekkep olan vasif da az parcalardan miirekkep olan
vasiftan daha kuvvetli olur. Fakat zikredilen kaide nev’in nev’ide itibar1 baskalarindan daha
dogrudur. Ciinkii nev’in nev’ide tasidigi deger, nas konumunda olup; basit ve bilesik kisimlarin
hepsinden daha giicliidiir. Hatta kiyas1 inkar edenler bile zikredilen kismin tesirini kabul edip inkar
(el-Geliboli, 1288, s. 220) etmezler. Mahallin birkag tane olmasi disinda bununla nas arasinda fark
yoktur. Buna gore ad1 gegen kisim disinda kalan bilesik boliimler, bundan daha gii¢li degildirler.
Serhte boyledir.

Bu durumda birlesiklerden olan/miirekkebat’in dortlii ve iiglii ve ikili kistmlarinin hepsi on
bir kissmdan meydana gelmistir. imamlardan bazilar1 illetin kiyas yoluyla da bilinebilecegini
sOylediler. Yani siire¢/deveran Safiilere gore kiyasi caiz kilan illetler ¢esidindendir, bazilarina gore
deveran/siire¢ var olmasiyla var olandir, buna “tard” denilir. Bazilarina gore de sarhoslukla birlikte
haramlik gibi varligiyla var olan ve yokluguyla yok olandir, buna “tard ve aksi” derler. Bazilar1 da
illet kendisinde hiikmii oldugu halde nas ile delil getirmeyi cogaltirlar. Oyleyse vasfin kiyasa
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dayanan illeti siire¢/deveran ile de bilinir, ¢linkii fikhi illetler emarelerdir, anlamlarina bagl
olmalarma gerek yoktur, dediler.

Hanefiler cevap olarak; illetin emareler olmasi Cenab-1 Izzet igindir. Ancak kullar hakkinda
hiikiimler miilk edinmenin satin almaya ve kisasin dldiirmeye bagli olmasinda oldugu gibi illete
baglidir. Buna gore bu durumda illet ile sartin arasini ayirmak lazimdir, bu da akilla kavranilan
anlamlar ile meydana gelir. Bu durumda deveran/siireklilik her zaman illiyet anlamina gelmez,
deveran/siireklilik tam bir ittifak veya karsilikli gerektirme veya zorunlu vasif illet veya illete denk
bir sart olmasiyladir. Bdyle bir durumda deveran/siireklilik illiyyet zann1 vermez. Ciinkii illiyet zanni
bir ihtimaldir, zikredilen ihtimaller ise (ittifak-1 kiilli, telazim, esdeger sart olma gibi) ¢oktur, bir tek
ihtimal ¢ok ihtimale karsi olmaz. Bununla birlikte nassin delil olmasi nadirdir. Su halde, ser‘i
hiikiimlerin iizerine kuruldugu kiyas konusunda deveran/siireklilik asil kabul edilmeye layik degildir,
derler.

7. Kiyasi Hiikkmii

Onun hiikmii ise bize gore illetlendirmek gibi gecisken/sirayet edici olmasidir. Baslangigta
sebebi ispat etmek veya bir nitelik atfetmek icin illetlendirme yoktur. Illetlendirme, baslangicta
sebebi ispat etmek veya ona bir nitelik atfetmek i¢cin yoktur ne sartina ne sartin niteligine ne hiikme
ne hiikmiin niteligine illetlendirme yapiimaz. Bilakis amag, nas veya icmd ile sabit bir ser ‘i hiikmii
feri bir hiikme aktarmaktir. Bu onun oziidiir; ancak sebebiyet olmada gecicilik/sirayet edicilik ve sart
olmada gegicilik konusunda ihtilaf bulunmaktadir.

Kiyasin hiikmii; Hanefilere gore illetin hilkmiiniin baskalarina gecici/sirayet edici oldugu
gibi tadiyedir/ge¢ici olmasidir. Ciinkii ta‘lil kiyasla miiteradif anlamli oldugu i¢in onun hitkmii de
kiyasin hiikmii gibi baska meselelere gegici olur. Safiilere gore ta’lilin hiikkmi tadiye/gegici
olmaksizin kasir illet ile hitkkmiin ta’lilini cevaz verirler. Hanefiler kasir illet ile ta’liline cevaz
vermezler. Bu durumda Hanefilere gore hitkmiin baska durumlara sirayeti/ta‘diyesi ta‘lile bagh
olduguna gore, baslangicta sebep, illet, sart ve hitkkmii ispat etmek igin ta‘lile basvurmak ittifakla
batildir. Hatta zikredilen islerden her birinin vasiflarini baglangigtan ispat etmek icin ta’lil batildir.
Aksine ta‘lil; kendisine kiyas yapilan (el-Geliboli, 1288, s. 221) asilda nas veya icma ile sabit olmus
bir ser‘i hitkkmii, onun benzeri olan fer‘e ispat etmek i¢indir. Sebebiyet ve sartiyetin ta’diyeleri
ihtilaflidir. Yani bir seyin seri bir hilkme sebep veya sart oldugu nas veya icma ile sabit olursa diger
seyin de bir seyi ilk/asil hitkkme kiyas ederek illet veya sart kilmanin, kiyasin sartlarinin gerceklesmesi
acisindan caiz olup olmadig1 konusunda ihtilaf vardir. Mesela livatanin had cezasim gerektirmesi
icin zinaya kiyas etmek suretiyle hadde sebep kilinmasi ve abdestte namazin sihhati i¢in niyeti
teyemmiime kiyasen sart kilinmak bunun gibidir. Mezhebin alimlerinin bazilar1 yasakligi ve bazilart
da caiz oldugu goriisiindedirler.

8. Kiyasin Cesitleri

Sayet kavrayis kiyasin yoniine hemen ulasabiliyorsa, bu yalnizca kiyas ismiyle isimlendirilir,
aksi halde istihsan ile isimlendirilir. Bu daha genel anlamiyla isimlendirilir ve bu celi kiyas
karsiligidir. Bu delil ya eserdir ya icmddir ya zarurettir ya da hafi kiyastir. Bunun iki kismi vardur:
Birincisi, etkisi giiclii olandir; ikincisi de sahihligi acik¢a gériinen fakat fasitligi gizli olandir.
Birincisinin birincisi, ikinci tiirtin birincisinden daha onceliklidir; ikinci tiriin ikincisi ise, birinci
tiiriin ikincisinden daha anlasilirdyr.

Miigtehitler kiyasin yonlerini anlamaya oncelik verirse kiyas adiyla 6zel olur ve eger 6ncelik
vermezse istihsan adiyla 6zel olur, bazen istihsan ile hafi kiyastan umum kastedilir. Zikredilen
isimlendirme feri konularda yaygindir, séz konusu olan genellik celi kiyasa mukabil olan delilin
ismidir. Bu delil ya icare, selem ve unutarak yemede orucun devam etmesinde oldugu gibi eserdir.
Icare mevcut olmayan menfaatin satis1 olmastyla onda kiyasin olmamasi caizdir, fakat Resulullah’m
(s.a.v.) “Isciye, teri kurumadan iicretini verin. Ve kim bir isci tutarsa, iicretini hemen teslim etsin
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(Siinen-i Ibn Mace, Ticaret, 2443),” hadisleri kiyasa aykir1 sabit olmustur. Akdin mahalli akit
esnasinda olmadig1 i¢in selemde de kiyas hiikiimsiizdiir. Fakat Resulullah (s.a.v) * JiS & alals aluf G
. @;i;-i” (Sahih-i Buhari, Buy@’, 2240; Sahih-i Miislim, Musakat, 1604) hadisi serifi ile caizdir ve
kiyas terk olunmustur. Unutarak orucun yenilmesi orucun devam etmesi kiyasa aykiridir,
Resulullah’in “orucunu tamamla ancak Allah sana yedirmis ve icirmistir,”® hadisi ile sabittir.
Zikredilen orucun devam etmesi kiyasa aykirt olmasi bakimindan hata eden ve miikrehin iftarlari,
unutarak yiyen kimseye kiyas edilmemistir. Ya da istisna aktinde oldugu gibi icmadir. Fakihler
istisna akdini insanlarin teamdilii geregi uyguladiklar1 seyde kiyasa gére madumun satisi i¢in caiz
olmadigindan istihsanen caiz kabul ettiler. Fakat zikredilen illet geregi kiyasi terk etme hakkinda
icma ettiler (el-Geliboli, 1288, s. 222) veya hayiz ve siirekli akint1 konusunda zarurettir.’

Hafi kiyas iki kistmdir; birinci kisim etkisi giiglii olandir, ikinci kisim sahihligi zahir olan,
fasitligi hafi olandir. Yani ona dikkatli bakinmadikc¢a sahih zannedilir, fakat dikkatlice bakildiginda
fasitligi bilinir ve ortaya g¢ikar.

Celi kiyas da iki kisimdur; birinci kisim etkisi zayif olandir, ikinci kisim fasitligi zahir ve
sahihligi hafi olandr. Istihsanin birinci tiirii etkisi daha kuvvetli olandir ve uygulamada kiyas-1 celilin
birinci tiiriinden daha tercih edilir. Buna karsilik, kiyas-1 celilin ikinci tiirii, istihsanin ikinci tiirlinden
daha iistiindiir. Ciinkii kiyasta esas olan sey ortaya cikisi degil, hiikmiin etkisidir. O halde istihsanin
birinci kismi, aver kuslarin pengesi gibidir. Avel kuglarin pengesi, evcil hayvanlarin pencelerine
kiyasla necis sayilir; bu istihsanen agiktir. Cilinkii avc1 kus pengesiyle les yer ve gagasiyla su alip
icer; gaga ise kemiktir. Oliiniin kemigi necis olmayinca yasayanin kemigi ncelikle necis olmaz.

Tilavet secdesinde oldugu gibi istihsanin ikinci kismi, kiyasin ikinci kismina karsilik gelse
kiyas tercih edilir. Yani namazda gergeklesen tilavet secdesi kiyasa gore ruku ile yerine getirilmis
olur, istihsanen ruku ile yerine getirilmis olmaz. Kiyasin yonii; tilavet secdesi ile riikidan her biri
Cenab-1 Izzet’in yiiceltilmesini igerirlerse namazda secde ayeti okumakla vacip olan sey de nasil
secde ile yerine getirildigi gibi ruku ile de yerine getirilir. Aralarinda olan zahiri ilgiye binaen
zikredilen celi kiyastir, fakat bunda acikca fasitlik vardir. Onceki hakikatle amel etmek miimkiin
oldugu halde mecaza déniilmesi ve mecazla amel edilmesidir ve gizli bir sahihlik vardir. Onceki
tilavet secdesi Allah’a yaklasma kasti olmak iizere vacip degildir, belki maksat ibadet kastiyla
tevazudur, bu da namazdaki riik{i ile meydana gelir. Fakat emredilmis olan riik{iya aykiri bir secde
olursa, uygun olan sudur: Riikd, tilavet secdesinin yerine ge¢mez; tipki rilkkiinun namazdaki secdenin
yerine gecmemesi gibi. Ancak namazdaki riik{i bunun aksinedir. Bu hafi kiyastir ki, “istihsan” olarak
isimlendirilir. Bunda acik bir etki vardir. Onceki gercek hiikiimle amel etmek emredilen seyin
baskastyla emredilenin yerine getirilmemesidir. Onceki kastedilmeyeni kastedilenle esit kilmak gibi
gizli bir fasitlik de vardir. Buna gore biz kiyasla (el-Geliboli, 1288, s. 223) belirlenen fiilin batini
sahihligi ile fiilen namazdaki tilavet secdesini riikliyla yerine getirmekle ve namazin disindakiler i¢in
alman abdest ile namaz i¢in alinacak olan abdestin diismesinde oldugu gibi ruku bizden diigmistiir.
Namazin disinda olan riikQi boyle degildir, namazin disinda yapilan rukunun ibadet igin
baslamadigina dayanarak ve namazin secdesi de ruku gibi bizzat kendisi amaglanan olmadigi i¢in
boyle degildir.

8 Sahih-i Buhari, Savm, 1933; Sahih-i Miislim, Siyam, 1155.

® Yani Yerler ve sular kirlenmis olsalar da kiyas temiz olmamalaridir. Ciinkii kova suyla bulugsa pis olur. Bu durumda
kovadaki necislik, onu geri dokmekle ortadan kalkmaz. Bir kism1 temizlense kalan kisim suyun temizligini saglamaz. Necis
olan bir kisim suyun havuzdan ¢ikartilmasi da béyledir. Temiz su, necis olanla temas edince kirlenir. Necis olanla (yapilan
sey) temizlik saglamaz. Bu durumda zaruret sebebiyle kiyasin geregi olarak ameli terk {izerine istihsan ettiler. Hiilkmii nas
ile belirlenmis oldugundan, mesele zaruret durumunda olsa bile kiyasla amel edilirse, ¢ikma anlam1 gergeklesmis olur.
Kiyas i¢in ifade edilen dort kismi istihsan i¢in ifade edilen dort kismi ifade etmekle tiyas ve istihsandan her birinin sihhati
acik ve fesadi kapali olan goriis birligi olanlar ‘tiir birligi’ diye adlandirilir. Distan dogru goriiniip igten bozuk olan
konulardaki ihtilaflar ise ‘tiir ayrilig1” diye adlandirlir. (s. 224/14).

Turkish Studies — Comparative Religious Studies, 21(01)



Qiyas in Osman b. Mustafa al-Geliboli's work titled... 241

Allah Tedld’ nmin su sozii sebebiyle: Ey iman edenler! Riikii edin, secde edin ...(el-Hac, 22/77)
Her sey aklen etkisinin zayif ve giiclii olusuna ayrilir. Catisma durumunda istihsan, ancak etkisi
giicliiyse ve kiyasin etkisi zayifsa tercih edilir. Ayrica (deliller) zahir ve batimin dogruluguna gore;
her ikisinin de fasit olugsuna gore, zahirinin dogru batinimin fasit olusuna veya bunun aksine gore de
simiflandirilir. Kiyasin birinci tiirii her tiirlii istihsana tercih edilir. Ikinci tiirii reddedilir. Geriye son
iki tiir kalir. Bunlar ile kiyasin son tiirii arasinda, tiir birligi bulundugunda ¢atisma olursa kiyas
onceliklidir. Tiir farkliligi oldugunda ise, baslangicta yanls gibi goriinse de iizerinde
diistindiigiimiizde dogrulugu aksine gore daha giiclii ortaya ¢ikar. Hafi kiyasla yapilan istihsan
yvalnizca (hitkmii) baskasina tasimak icindir, bundan baska bir sey icin degildir. Bu, illetin tahsisi de
degildir; ciinkii illet bulunmadiginda hiikmiin de bulunmamasi ondandir.

Kiyas ve istihsandan her biri kuvvet bakimindan esit olmus olsalar celi kiyas tercih edilir.
Sayet tesirleri zayif olmada esit olursa ya ikisi de diiser veya aciklig1 bakimindan celi kiyas ile amel
edilir. Kiyas ve istihsanin her biri; sahihlik ve fasitlik bakimindan zahiri ve batini fasid, zahiri sahih
batini fasid ve zahiri fasid batim sahih olmak {izere kisimlara ayrilir. Bu durumda zikredilen bu
cesitlerin hepsinde celi kiyas olur ve istihsan celi kiyasa gore hafi olur.

Kiyas ile istihsan arasinda meydana gelen ¢eliski on alt1 yonden degerlendirilir. Kiyasin
kisimlarinin birinei kismi istihsanin kisimlarinin hepsine tercih edilir. Kiyasin yonii agik oldugundan,
zahiren ve batinen fasit oldugu i¢in kiyasin ikinci kismi1'® reddedilmistir. Kiyasin diger iki kism ki
zahiri sahih, batin fasid ve zahiri fasid batini sahih olanlardir, onlar kalicidirlar. Buna gore zahiri ve
batin1 sahih olan istihsanin birinci kismi1 zahiri ve batin1 sahih oldugu i¢in kiyasin diger iki kismina
tercih edilir. Zahiri ve batin1 fasid olan istihsanin ikinci kismi zahiri ve batini fasid oldugu igin
reddedilmistir. Bu durumda zahiri sahih, batin1 fasid ve zahiri fasid ve batin1 sahih olan istihsanin
kisimlarindan kalici olan son iki kisim kiyasin son iki kismiyla arasinda ¢eliski meydana gelse (el-
Geliboli, 1288, 224) konular1 ayn1 tiirden olmasi bakimindan kiyas tercih edilir.

Tiirleri farkli olursa zikredilen celiski iki sekilde gerceklesir. iki gesitten birisi ki istihsan
kisimlarinin zahiri sahih, batini fasit olan kismidir, kiyasin zahiri fasit batin1 sahih olan kismiyla
celiskili olan kismudir. Ikinci sekli ise istihsanin zahiri fasit batim sahih olan kismi kiyasin zahiri
sahih, batin1 fasit olan kismiyla ¢eligkili olandir. Buna gore baslangicta fasitligi zahir olup fakat
dikkatlice diistiniildiigiinde sahihligi agik¢a ortada olan kismi aksinden dncelikli ve daha kuvvetlidir.
Zira zahirde dikkate alinan sey ilk bakista olan degildir, belki dikkatlice bir aragtirma ile
diisiiniildiigiinde sihhati acikca ortada olandir. Buna gore hafi kiyas ile miistahsen olan hiikiim nazari
olan fer’e sirayet eder, bir bagkasiyla miistahsen olan fer’e sirayet etmez. Yani son li¢ kismin; eser,
icma ve zaruret ile miistahsen olan delil slinnetin kiyastan iistiin olmasi sebebiyle feri hiikme
sirayet/tadiye etmez. Megerki kiyas hakkinda muteber olan yonlerde esit olanlar bu sekilde sirayet
edici olmasina delalet vardir. Mesela akdin iki tarafi mebi’in kabzindan 6nce semenin miktarinda
ihtilaf etseler, sahit de olmasa bu durumda inkar eden miisteri oldugu i¢in miisteriye yemin ettirilir.
Ciinkii miisteri bir seyi dava etmez; satic1 da hala miisterinin gibi olan seyi inkar etmekle yemin
etmez. Bu yoniiyle diger tasarruflar hakkinda celi kiyastir. Fakat istihsanen bayi ve miisteriden her
birine yemin ettirir. Mesela saticiya yemin teklif edilmesi miisterinin inkar ettigi miktar ile kendisine
mebi’in tesliminin vacip oldugunu inkar etmesi sebebiyledir. Miisteriye yemin teklifi mebi’
karsiliginda kendisine fazladan semen gerekmesinin inkéar1 sebebiyledir. Bu hiikiim, mal teslim
edilmeden 6nce yerine getirilmesi gereken bir yiikiimliiliiktiir; satic1 bu hitkkmii miisterinin varislerine
sirayet ettirir. Yani, vefatlarindan sonra varisleri mebi'in semeni miktarinda ihtilaf etseler akdin
hiikmiiniin yerine getirilmesinde varis miras birakanin yerindedir ve hiikiim de anlasilan manaya gore
varise sirayet eder.

10 Miitercim: illetin zanni oldugu, delaletinin agik olmadigi, kiyasi destekleyen yoniin zahir degil hafi oldugu kiyastir.
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Kiraya veren ve kiralayan kimse faydalanmadan once iicretin miktarinda ihtilaf etseler,
yemin ettirmenin hitkmii kiraya veren ve kiralayana sirayet eder. Fakat kabzdan sonra yeminlesmenin
sabit olmas1 “al~” (Siinen-i Ebl David; Kitabi’l-Biiyd‘, 3511; Siinen-i Tirmizi, Biiy(‘, 1269)
hadisiyle sabittir ve is yapilmadan Once icareye sirayet eder. Hatta vaciplik bey’a yemin etmekten
icareye sirayet eder. Hatta terzi ile elbise sahibi terzi ise baglamadan Once iicret miktarinda ihtilaf
etseler yemin gerekli olur. Zira her birine mali verildigi i¢in ve icare akdi feshi muhtemel olan
akitlerden olmasi bakimindan terzi ve elbise sahibinin her birinden fesih yoluyla (el-Geliboli, 1288,
S. 225) zarar1 ortadan kaldirir. Fakat malin helaki durumunda anlamsiz oldugu i¢in sirayet etmez,
zira bayi bu sekilde bir uygulamada mali dava etmez. Buna gore bu uygulamada yemin ettirme
rivayet edilmis nas ile simrlandirilmis olur. Onceki akit yapanlarm hali malin mevcut olmasi
hakkinda yemin ettirmedir. Bu durumda varis akti yapan olmadig1 i¢in hari¢ oldu ve malin helaki
hali de harig oldu.

Resulullah’tan (s.a.v) rivayet edilen “Eger satis yapan iki taraf anlasamazsa ve mal hdlen
mevcutsa, yemin teklif edilir ve mal iade edilir (Siinen-i Ebli David; Kitabii’l-Biiyl‘, 3511; Siinen-i
Tirmizi, BiiyQ‘, 1269),” hadisi iledir. Dolayisiyla, yemin veya taahhiit kiyasa aykir1 bir sahabe
sOziiyle sabit olan hiikiim rivayet edildigine 6zel oldugu i¢in ve hakkinda nas bulunan bagkasina
sirayet etmedigi i¢cin ne miras¢iya ne de malin helak olmasina gegmez. Hatta varisler akit yapanlarin
Olmelerinden sonra ihtilaf etseler kabzedilmis mal da mevcut olsa yontemlerin hepsinde miisterinin
veya varislerinin s6zii olmasiyla aralarinda yeminlesme meydana gelmez. Malin hala mevcut olmasi,
sinirlama acisindan faydalidir; ¢linkii eger iade amaciyla bir s6z verilmesi amaglanirsa, malin mevcut
olmasinin faydali oldugu agiktir ve eger akdin iptali amaglanirsa ayni sekilde malin mevcut oldugunu
gosterir. Clinkii fesih yalnizca, iizerinde sdzlesme kurulmus olan seye uygulanir. Buna gore fesihte
bile malin mevcut olmasi geregi, belirtilen sirayet edicilik 6zelliginin 6nceki duruma aykir
olmadigini gosterir. Yani hafi ve celi kiyas arasinda ayrim yapmaksizin bir hiikmiin sabit olmamasi
ta‘diye/sirayet etme sartindandir, diyen goriise aykiri degildir. Zira hakikatte sirayet edici olan
hiikkiim gercek istihsandir. Diger tasarruflarda inkar eden kimseye yeminin gerekmesi ve yeminin
tarafindan meydana gelmesi gibidir. Fakat taraflarin yeminlerinin ihtilafli sekilde cereyan etmesi ve
bu durumun hafi kiyasa dayanan istihsan hiikmiine baglanmis olmas1 sebebiyle ta‘diye istihsana izafe
edilmistir. Ciinkii asil kabul edilen diger tasarruflarda, bu durumda yemin bulunmamaktadir. Onceki
bir tek dnermede ise tartigmacilarin birbirlerine yemin yoneltilir.

Bilinmelidir ki, istihsan bazilarinin varsayimina bagli olarak illet tahsisi bakimindan degildir.
Bazilariin varsayimi kiyasin istihsan seklinde ve diger sekillerde sabit oldugudur. Fakat istihsan
yoluyla hiikiim verilecek kiyas terk edilmistir, istihsanin uygulanmasini engelleyecek bir engel
olmadig1 i¢in, hiikiim kiyas yoluyla uygulanmistir. Buna gore illetin tahsisi Hanefilere gore batil
oldugu gibi istihsan bile batildir, diye verilen cevaba Hanefiler istihsanin hiikiimii bir sebebe
baglamak igin olmadigini, sdylerler. Istihsan yoluyla hiikiim verilmemesi mevcut bir illete
dayanmaktadir; hiikiim tahsis yoluyla (el-Geliboli, 1288, s. 226) pisligin ¢ikmasinin abdest almay1
etkileyen bir illettir, ancak bu goriis az miktarda gelen akinti ile g¢elisir. Yani insanin bedeninden
¢ikan pislik meydana gelse, bastaki yaradan akmayan ve az miktarda pislik olmasi gerekir, bu ise
hades/pislik degildir, goriistiyle ¢elisir.

Cevap su sekildedir; az da ¢ikist engeller, zira ¢ikis i¢ mekéndan goriinen mekana gecis
yapmaktir. Gegisin olmasi ise akintinin olmamasinda mevcut degildir, belki necaset cildin kalan
kismin ortadan kalkmasiyla bastaki yarada ortaya ¢ikar; iki akinti ifade edilen gibi degildir, iki
akintida azin meydana gelmesi ancak disar1 ¢gikmasi ile diistiniiliir.

Ikinci yonii: ikinci yonii ile yok etmenin 6rnegi, illetli olan hiikmiin meshi basin meshidir.
“Basin meshedilmesi mest’in meshedilmesindeki gibi ticte biri olmast hakkinda nas yoktur,” s6ziinii
soran kimse istinca ile bozar. Buna gore illet sahibi meshetmede olan hiikkmi temizlik manasi, akli
degildir. Istincada varligim yasaklamakla ortadan kaldirir, bu sebeple meshetmede iigte bir olma
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konusunda nas yoktur, ¢iinkii ligte bir akla yatkin olan temizligi kuvvetlendirmek i¢indir. Buna gore
meshetmede iigte bir olma, teyemmiimde anlamli olmadigi gibi anlamli olmaz, ancak necaseti
dogrudan izale ettigi i¢in istincada faydalidir. Fakihler; “yikamak istincadan daha faziletlidir,”
dediler. Hiikiim ile engel olmanin 6rnegi, illetli olan hiikmiin namaz esnasinda necasetin ¢ikmasi,
abdestin farz olmasina illettir. Buna gore; “iki yolun/on ve arka disinda bile necasetin ¢ikmastyla
abdest farz olur,” s6ziinii su bulunmadig1 durumda teyemmiimiin farz olmasiyla ortadan kaldirir.
Yani bu zikredilen durumda, necasetin ¢ikmasiyla birlikte namaz kilma mevcuttur. Halbuki bu abdest
farz olmaz. S6z konusu bozma itirazinin cevabi sudur ki: suyun bulunmadig1 durumda abdestin vacip
olmadig1 kabul edilmis degildir; bilakis abdest vaciptir; ancak suyu kullanmaya gii¢ yetirilemedigi
icin, su ile alinan abdestin yerine teyemmiim gegcirilmistir.

(Miiellif siralamada ya {i¢ii atlamis ya da iic demeden dordiincii’ye ge¢mistir.)

Dérdiinciisii: Garaz/maksat ile defidir. Yani, bu illetlendirmeden garaz/maksat ve fer’i asla
eklememek, makis ile makisiin aleyhin arasini hiikkmii gerektiren anlamda esitliktir. Tesviye/esitlik
ise ortaya ¢ikan yani illet, iki durumda oldugu gibi necasetin ¢ikmasidir. Hiikiim hadestir, onda da
mevcuttur. Ortaya ¢ikan hiikkiim hadestir ki; fiiruda siirekli olarak tehir edici oldugu gibi asilda da
stirekli geciktirici olur. Bdylece esitlik her zaman saglandigindan, sadece goriiniirdeki bozma
gecersiz hale gelmistir. Ornegin “kan necistir ve adesti bozar,” sozii istihaza ile ortadan kalkar. Bu
bozma, iki yolun amacini esitleyerek gecersiz kilinir. Zira iki yolun disinda da hadestir; fakat disari
stirekli olursa istihaze kan1 ve akintida oldugu gibi hiikiim ortadan kalkar. (el-Geliboli, 1288, s. 227)
Geriye birakildigr icin degildir, aksine illetin olmamasi sebebiyledir. Mesela, yirtici vahsi
hayvanlarin artiginin necis olmasina sebep olan sey, i¢me aletinde bulunan salyasinin necis
olmasidir, bu da vahsi kusun aletinde yoktur. Buna goére hiikmiin ortadan kalkmasi, illetin yoklugu
sebebiyledir; yoksa illetin tahsisine binaen degildir. (a)

Sonuc¢

Osman b. Mustafa el-Geliboli’nin bu eseri diger fikih usulii eserlerinden farkli olarak
konular1 sadece tanimlayip Orneklemeler yaparak ortaya koymamustir. Geliboli bu konuyu ve
eserinde gecen diger konulari ele alirken konuyu hem dil hem felsefik hem de mantiki bakimdan
temellendirme yollaria gitmistir. Bunlar yaparken elbette ki nas baglamindan kopmamais ayetleri
ve hadisleri yeri geldikge felsefeyle, mantikla, belagatla, hadis usuliiyle ve diger fenni ilimlerle de
iliskilendirmistir.

Gelibolinin eserinde ilk etapta dikkati ¢eken durum yazim dilinin giiniimiize hitap etmeyen
izlenimi uyandirmasidir. Fakat okuyucu ilerleyen sayfalarda bu eserin daha ¢ok fikih usulii alaninda
ciddi bir birikime sahip olan kimseler i¢in yazildigini, her okuyanin anlamasi igin yazilmadigin
kesfetmektedir. Bu eseri ve makalenin konusunu olusturan “kiyas” konusunu okuyan kimse i¢in
sadece fikih usuliinii bilmek yetmemektedir. Ayn1 zamanda belagat ilmine, mantik ve felsefenin
genel prensip ve usuliine, hadis usulii bilgisine sahip olmalidir. Bu eseri okuyup anlamak igin biitiin
bunlarla birlikte iyi bir muhakeme yetenegine de sahip olmak gerekir.
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ETIK BEYANLAR
Arastirma ve Yayin Etigi
Bu makalenin 6zgiin bir ¢alisma oldugunu ve bilimsel arastirma ve yayin etigi ilkelerine
uygun olarak hazirlandigini beyan ederim. Makale daha oOnce herhangi bir yerde
yayimlanmamis olup bagka bir dergide degerlendirme siirecinde degildir.
Caligmada kullanilan tiim kaynaklar akademik kurallara uygun bigimde atiflanmistir.
Caligmanin intihal, veri uydurma, veri tahrifi veya manipiilasyon icermedigini; arastirma
bulgularinin bilimsel diiriistliik ilkelerine uygun sekilde sunuldugunu beyan ederim.
Yazar Katkisi
Caligmanin tasarlanmasi, yiiriitiilmesi, analizi ve makalenin raporlama agamasini tek basina
yiirlitmiistiir. Makalenin son hélini okuyup onayladim ve yayimlanmasini kabul ettim.
Cikar Catismasi
Bu makalenin yayimmlanmasina iligkin herhangi bir ¢ikar ¢atigmasi bulunmadigini beyan
ederim.
Finansal Destek
Bu arasgtirma herhangi bir kamu kurumu, ticari kurulus veya kar amaci giitmeyen kurulus
tarafindan finansal olarak desteklenmemistir.
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Yapay Zeka Kullanim Beyam
Makalenin hazirlanmas: siirecinde yapay zeka araglarindan yalmizca dil diizenleme, ceviri
destegi ve anlatim iyilestirmesi amaciyla sinirlt 6l¢iide yararlanilmistir. Yapay zeka araglari
tarafindan yapilan ceviri ve dil diizenlemeleri tarafimdan dikkatle kontrol edilmistir. Yapay
zeka araglart calismanin bilimsel igeriginin, aragtirma tasariminin, analizlerinin veya
akademik sonuglarinin olusturulmasinda kullanilmamigtir. Makalenin igerigine iliskin tim
akademik sorumluluk bana aittir.

Telif Haklar1 ve izinler
Telif hakki gerektiren materyaller kullanilmigsa gerekli izinlerin alindigimi ve ¢aligmanin
herhangi bir fikri miilkiyet hakkini ihlal etmedigini beyan ederim.

Yazar Onayi
Makalenin son hélini okudum, onayladim ve yayimlanmasini kabul ettigimi beyan ederim.
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