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Abstract: Living during a period when two distinct legal systems—one adhering to the ehl-i re’y approach
and the other to the ehl-i hadith approach—held dominant positions, Imam Shafi’i put forward a new
conception of sources that diverged entirely from these two schools of thought. It can be said that the most
significant difference between this new conception and the others lies in its emphasis on the status of the
Sunnah and on analogy (qiyas). Believing that his predecessors had abandoned the tradition of narration, Shafi’i
sought to render isolated reports (haber-i vahid) functional by referring to their value as sources. Thus, he
devoted significant scholarly effort to restoring the Sunnabh to its rightful place. In the field of ijtihad, observing
that ijtihad based on personal opinion (re’y) had become overwhelmingly dominant, Shafi’i began to harbor
concerns that the process of rationalization in legal rulings was increasing. Perceiving this situation as a
departure from the texts (nass), Shafi’i sought to centralize analogy (qiyas) by defining its boundaries. In this
sense, Shafi’i’s first action was to define the framework of analogy and then to regulate the practice of ijtihad
through analogy. As a reflection of this, Shafi’i established the Quran, Sunnah, ijma’, and analogy as the
foundation of his legal understanding, deeming anything outside of these as invalid. The first and most
important method that al-Shafi’i regarded as unnecessary and invalid is istihsan. According to al-Shafi’i,
istihsan—which is sometimes accepted as an alternative to analogy or even as an exception to it, particularly
by the Hanafis—lacks any foundational basis and possesses an arbitrary nature. In contrast, since analogy is
grounded in a foundational principle, there is no arbitrariness in analogy.

Keywords: Islamic Law, Principles of Jurisprudence, Imam Shafi'i, Analogy, Judicial Discretion.

Oz: Biri ehl-i re’y digeri ehl-i hadis anlayisina sahip iki farkli hukuk sisteminin hakim konumda oldugu bir
siiregte yasayan Imam Safif, s6z konusu iki anlayistan tamamen farklilasacak yeni bir kaynak telakkisi ortaya
koymustur. Bu yeni telakkinin digerlerinden en 6nemli farki Siinnet’in konumuna ve kiyasa yapilan vurgu
oldugu soylenebilir. Seleflerinin rivayetleri terk etti§i kanaatini tasiyan Safii, haber-i vahidlerin kaynak
degerine atifta bulunarak bunlari islevsel hale getirme ugrasinda olmustur. Béylece Siinnet’i hak ettigi konuma
yerlestirmek icin biiyiik bir ilmi mesai harcamistir. Ictihad sahasinda, re’y ictihadimin ¢ok fazla baskin hale
geldigini goren Safii buna bagli olarak seri hiikiimlerde aklilesme siirecinin arttigi kaygisini tagimaya
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baglamistir. Bu durumu naslardan uzaklasma olarak telakki eden Safii kiyasin siirlarini ¢izerek kiyasi merkeze
alma ugrasinda olmustur. Bu anlamda Safii’nin ilk icraat1 kiyasin ¢er¢evesini ¢izdikten sonra ictihad faaliyetini
kiyasla kayitlandirmak olmustur. Bu durumun bir yansimasi olarak hukuk anlayisinin zeminine Kitap, Stinnet,
icma ve kiyasi yerlestiren Safii, bunlarin diginda kalanlar1 gecersiz saymustir. $afii’nin gecersiz olarak gordiigii
ilk ve en 6nemli yontem ise istihsandir. Safii’ye gore 6zellikle Hanefiler tarafindan kiyasin bir alternatifi bazen
de istisnas1 seklinde kabul edilerek kullanilan istihsan herhangi bir asla dayanmayip keyfi bir mahiyete sahiptir.
Oysa kiyas bir asla dayandigindan kiyasta keyfi bir tutumdan s6z edilemez. Zikredilen hususlar g6z dniinde
bulundurularak bu ¢alismada Safit’nin istihsana yaklagimi ayrintilariyla incelenmeye ¢alisilmustir.

Anahtar Kelimeler: Islam Hukuku, Fikih Usulii, Imam Safii, Kiyas, Istihsan.
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Structured Abstract:

In the second century of the Islamic calendar, when the development of the science of figh was
complete, the dominant schools of jurisprudence were, on the one hand, the Hanafi school, which adhered to
the “people of reason” (ahl al-ra’y) approach, and, on the other hand, the Maliki school, which was
characterized by the “people of hadith” (ahl al-hadith) approach. Al-Shafi’i, who developed a critical discourse
against these schools of jurisprudence, thereby established a new legal system. Shafi’i, with his new
understanding of law and approach to sources, reacted against certain methods that reflected the legal
perspectives of both figh circles. Among the methods Shafi’i objected to, istihsan stands out as the foremost.

It can be said that the most significant difference between the new approach put forward by Shafi’i
and those of others lies in the emphasis placed on the status of the Sunnah and on analogy. Believing that his
predecessors had abandoned the use of hadiths, Shafi’i sought to render isolated hadiths (haber-i vahid)
functional by referring to their value as sources. Otherwise, from Shafi’i’s perspective, there was a dangerous
risk that ahad reports might be lost. Consequently, Shafi’i reopened the discussion on the source value of ahad
reports, drawing attention to this aspect. In this context, Shafi’i, who attached great importance to the value of
narrations, thus devoted significant scholarly effort to placing the Sunnah in the position it deserved.

Observing that the practice of ijtihad based on personal opinion (re’y) had become overwhelmingly
dominant in the field of ijtihad, al-Shafi’i began to express concern that this was leading to an increasing
rationalization of legal rulings. Viewing this situation as a departure from the textual sources (nass), al-Shafi’i
proposed qiyas as a solution. According to al-Shafi’i, after the Quran, the Sunnah, and ijma’ (consensus), qiyas
must follow as a source of legal rulings. Furthermore, giyas should occupy the fourth and final position among
these sources. Thus, al-Shafi’i established these four sources as the foundation of his legal system.
Consequently, from al-Shafi’i’s perspective, no other evidence or method beyond these four can be considered.
In other words, methods outside of these would open the door to arbitrariness. Since al-Shafi’i limited legal
norms to these four, analogy—as a form of ijtihad—naturally attained a distinct position among them.

As a natural consequence of this legal philosophy, al-Shafi’i defined the boundaries of analogy (qiyas)
and sought to place analogy at the center of ijtihad. In this sense, al-Shafi’i’s first step was to define the
framework of analogy and then to subordinate the practice of ijtihad to analogy. Ultimately, in Shafi’i’s system,
ijtihad is synonymous with qiyas. As a reflection of this, Shafi’i established the Quran, Sunnah, ijma’, and
qgiyas as the foundation of his legal philosophy, deeming everything else invalid. The first and most important
method that Shafi’i regarded as unnecessary and invalid was istihsan. According to al-Shafi’i, istthsan—which
is sometimes accepted by the Hanafis as an alternative to analogy or even as an exception to it—Ilacks any
foundational basis and is of an arbitrary nature. In contrast, since analogy is grounded in a foundational
principle, there can be no question of arbitrariness in analogy. The foundational principle upon which analogy
rests is the Qur’an, the Sunnah, or ijma’.

Since Shafi’i established the foundational principles of legal thought by grounding it in the Qur’an,
the Sunnah, ijma’, and qiyas, he harbored concerns that excessive reliance on ijtihad based on personal opinion
(rey) would lead to arbitrariness in the field of law. By limiting ijtihad to giyas, Shafi’i, acting on the premise
that giyas is based on a definitive principle, concluded that istihsan—which the Hanafis used as an alternative
to qiyas—did not rest on such a definitive principle. Thus, from Shafi’i’s perspective, istihsan, which lacks a
definitive basis, amounts to nothing more than arbitrariness.

It is generally accepted that istihsan, as a source of legal rulings, was first employed by the Hanafis.
Furthermore, istihsan has become a method synonymous with the Hanafi school. In this sense, just as the
Hanafis were the primary audience for Shafi’i—and the ones who utilized istihsan the most—the Hanafis were
also the main target of his criticisms regarding istithsan. The Hanafis, who remained the target of Shafi’i’s
criticisms, began to devote significant scholarly effort to defining the nature of istihsan in order to develop new
ideas in response to Shafi’i’s thought. This became one of the most significant concerns for later Hanafi legal
theorists. Within this framework, Hanafi legal scholars first proposed various definitions of istihsan to clarify
what they meant by it. This served as the first step toward refuting Shafi’i’s claim that istihsan was arbitrary.
Furthermore, in practice, they sought to prove that when issuing rulings based on istihsan through examples,
they always relied on evidence and thus did not act arbitrarily. In summary, Hanafi legal theorists, having
developed a defense mechanism against Shafi’i’s criticisms in this vein, subsequently advanced new claims
against Shafi’i. According to them, although Shafi’i used the term “istihsan” literally to express his rejection
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of it, in practice he actually employed istihsan and issued rulings based on it in subsidiary matters. In other
words, Shafi’i opposed istihsan not in its technical sense, but in its literal sense.

There has been considerable debate regarding whom al-Shafi‘i targeted in his criticism of istihsan,
whether the istihsan he referred to was the same as that employed by his opponents, and whether the parties
understood each other’s positions as they should have. Similarly, there has been debate over whether Shafi’i
ruled based on istihsan in the branches of figh, and his opponents have frequently claimed that he did indeed
employ istihsan.

Setting aside these debates, when one considers that Shafi’i built his legal philosophy upon the
concepts of the Qur’an, the Sunnah, ijma’, and qiyas—and, by insisting on the importance of qiyas, regarded
it as the first and only method of ijtihad—it becomes clear that he opposed the use of istihsan as a method of
ijtihad outside of these. Indeed, as a reflection of this understanding, istihsan in al-Shafi’i’s system signifies
arbitrariness and yielding to whim and desire. Consequently, it can be readily stated that al-Shafi’i targeted
istihsan not in its literal sense but in its technical meaning. As a result, the claim that he ruled according to
istihsan in the branches of figh also appears unfounded.

Keywords: Islamic Law, Principles of Jurisprudence, Imam Shafi'i, Analogy, Judicial Discretion.
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Résumé Structuré:

Au Ile siecle de 1’ére islamique, alors que le développement de la science du figh était achevé, les
écoles de jurisprudence dominantes étaient, d’une part, 1’école hanafite, qui adhérait a I’approche des « gens
de la raison » (ahl al-ra’y), et, d’autre part, I’école malikite, qui se caractérisait par 1’approche des « gens du
hadith » (ahl al-hadith). Al-Shafi’i, qui a développé un discours critique a 1’encontre de ces écoles de
jurisprudence, a ainsi établi un nouveau systéme juridique. Shafi’i, avec sa nouvelle conception du droit et son
approche des sources, s’est opposé a certaines méthodes qui reflétaient les perspectives juridiques des deux
courants du figh. Parmi les méthodes auxquelles Shafi’i s’opposait, I’istihsan occupe une place prépondérante.

On peut affirmer que la différence la plus significative entre la nouvelle approche proposée par al-
Shafi’i et celles des autres réside dans I’importance accordée au statut de la Sunna et a I’analogie. Estimant que
ses prédécesseurs avaient délaissé 1’utilisation des hadiths, al-Shafi’i s’est efforcé de rendre les hadiths isolés
(haber-i vahid) fonctionnels en mettant en avant leur valeur en tant que sources. Sinon, du point de vue de al-
Shafi’i, il existait un risque sérieux que les récits ahad ne se perdent. Par conséquent, al-Shafi’i a relancé le
débat sur la valeur des récits ahad en tant que sources, en attirant 1’attention sur cet aspect. Dans ce contexte,
al-Shafi’i, qui accordait une grande importance a la valeur des récits, a ainsi consacré un effort savant
considérable a replacer la Sunna a la place qu’elle méritait.

Constatant que la pratique de I’ijtihad fondée sur I’opinion personnelle (re’y) était devenue largement
dominante dans le domaine de 1’ijtihad, al-Shafi’i a commencé a exprimer sa crainte que cela ne conduise a
une rationalisation croissante des décisions juridiques. Considérant cette situation comme un écart par rapport
aux sources textuelles (nass), al-Chafi’i proposa le giyas comme solution. Selon lui, aprés le Coran, la Sunna
et I’ijma’ (consensus), le giyas devait suivre en tant que source des décisions juridiques. De plus, le giyas devait
occuper la quatriéme et derniére place parmi ces sources. Ainsi, al-Shafi’i a établi ces quatre sources comme
fondement de son systéme juridique. Par conséquent, du point de vue d’al-Shafi’i, aucune autre preuve ni
méthode au-dela de ces quatre ne peut étre prise en considération. En d’autres termes, des méthodes extérieures
a celles-ci ouvriraient la porte a I’arbitraire. Puisqu’al-Shafi’i a limité les normes juridiques a ces quatre
sources, I’analogie — en tant que forme d’ijtihad — a naturellement acquis une place distincte parmi elles.

Conséquence naturelle de cette philosophie juridique, al-Shafi’i a défini les limites de 1’analogie
(qiyas) et s’est efforcé de placer ’analogie au coeur de I’ijtihad. En ce sens, la premicre étape d’al-Shafi’i a
consisté a définir le cadre de I’analogie, puis a subordonner la pratique de 1’ijtihad a celle-ci. En fin de compte,
dans le systeme de al-Shafi’i, I’ijtihad est synonyme de giyas. En conséquence, al-Shafi’i a établi le Coran, la
Sunna, I’ijma’ et le qiyas comme fondements de sa philosophie juridique, jugeant tout le reste invalide. La
premicre et plus importante méthode qu’al-Shafi’i considérait comme superflue et invalide était 1’istihsan.
Selon al-Shafi’i, I’istihsan — qui est parfois accepté par les Hanafites comme une alternative a I’analogie, voire
comme une exception a celle-ci — est dépourvu de tout fondement et revét un caractére arbitraire. En revanche,
I’analogie étant fondée sur un principe fondamental, il ne saurait étre question d’arbitraire dans ce cadre. Le
principe fondamental sur lequel repose 1’analogie est le Coran, la Sunna ou I’ijma’.
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Comme al-Shafi’i avait établi les principes fondamentaux de la pensée juridique en I’ancrant dans le
Coran, la Sunna, I’ijma’ et le qiyas, il craignait qu’un recours excessif a I’ijtihad fondé sur I’opinion personnelle
(rey) ne conduise a ’arbitraire dans le domaine du droit. En limitant 1’ijtihad au qiyas, al-Shafi’i, partant du
principe que le giyas repose sur un principe définitif, en a conclu que 1’istihsan — que les Hanafites utilisaient
comme alternative au qiyas — ne reposait pas sur un tel principe définitif. Ainsi, du point de vue d’al-Shafi’i,
I’istihsan, qui manque de fondement définitif, ne constitue rien d’autre qu’une forme d’arbitraire.

Il est généralement admis que ’istihsan, en tant que source de décisions juridiques, a d’abord été
employ¢ par les Hanafites. De plus, I’istihsan est devenu une méthode indissociable de 1’école hanafite. En ce
sens, tout comme les Hanafites constituaient le public principal de Chafi’i — et ceux qui recouraient le plus a
I’istihsan —, ils étaient également la cible principale de ses critiques concernant 1’istihsan. Les Hanafites, qui
restaient la cible des critiques de Chafi’i, ont commencé a consacrer d’importants efforts savants a la définition
de la nature de I’istihsan afin de développer de nouvelles idées en réponse a la pensée de Chafi’i. Cela est
devenu I’'une des préoccupations majeures des théoriciens juridiques hanafites ultérieurs. Dans ce cadre, les
jurisconsultes hanafites ont d’abord proposé diverses définitions de l’istihsan afin de clarifier ce qu’ils
entendaient par ce terme. Cela a constitué la premiére étape pour réfuter ’affirmation de Shafi’i selon laquelle
I’istihsan était arbitraire. De plus, dans la pratique, ils ont cherché a prouver que, lorsqu’ils rendaient des
décisions fondées sur I’istihsan a I’aide d’exemples, ils s’appuyaient toujours sur des preuves et n’agissaient
donc pas de manicre arbitraire. En résumé, les théoriciens juridiques hanafites, aprés avoir développé un
mécanisme de défense contre les critiques de Shafi’i dans ce sens, ont par la suite avancé de nouvelles
arguments contre Shafi’i. Selon eux, bien que Shafi’i ait utilisé le terme « istihsan » au sens littéral pour
exprimer son rejet de ce principe, dans la pratique, il recourait en réalité a I’istihsan et rendait des décisions
fondées sur celui-ci dans des questions secondaires. En d’autres termes, Shafi’i s’opposait a I’istihsan non pas
dans son sens technique, mais dans son sens littéral.

Un débat considérable a eu lieu pour savoir qui al-Chafi’i visait dans sa critique de I’istihsan, si
I’istihsan auquel il faisait référence était le méme que celui employé par ses adversaires, et si les parties
comprenaient bien les positions de chacune comme elles auraient di le faire. De méme, la question de savoir
si Chafi’i rendait des décisions fondées sur 1’istihsan dans les branches du figh a fait ’objet de débats, et ses
adversaires ont fréquemment affirmé qu’il recourait bel et bien a 1’istihsan.

Au-dela de ces débats, lorsqu’on considére que al-Shafi‘i a fondé sa philosophie juridique sur les
concepts du Coran, de la Sunna, de I’ijma’ et du giyas — et qu’en insistant sur I’importance du qiyas, il le
considérait comme la premicre et unique méthode d’ijtihad —, il apparait clairement qu’il s’opposait a
I’utilisation de ’istihsan comme méthode d’ijtihad en dehors de ces cadres. En effet, le reflet de cette
conception est que, dans le systéme d’al-Shafi’i, ’istihsan est synonyme d’arbitraire et de soumission aux
caprices et aux désirs. Par conséquent, on peut affirmer sans hésitation qu’al-Shafi’i visait 1’istihsan non pas
dans son sens littéral, mais dans son sens technique. Il s’ensuit que ’affirmation selon laquelle il aurait statué
selon I’istihsan dans les branches du figh apparait également sans fondement.

Mots-clés : droit islamique, principes de jurisprudence, imam al-Chafi’i, analogie, pouvoir
discrétionnaire judiciaire.

Resumen Estructurado:

En el segundo siglo del calendario islamico, cuando se completo el desarrollo de la ciencia del figh,
las escuelas de jurisprudencia dominantes eran, por un lado, la escuela hanafi, que se adheria al enfoque de los
«gente de la razon» (ahl al-ra’y), y, por otro lado, la escuela maliki, que se caracterizaba por el enfoque de los
«gente del hadiz» (ahl al-hadiz). Al-Shafi’i, quien desarrollé un discurso critico contra estas escuelas de
jurisprudencia, establecid asi un nuevo sistema juridico. Shafi’i, con su nueva interpretacion del derecho y su
enfoque de las fuentes, reacciond contra ciertos métodos que reflejaban las perspectivas juridicas de ambos
circulos de figh. Entre los métodos a los que Shafi’i se opuso, destaca el istihsan como el mas importante.

Cabe decir que la diferencia mas significativa entre el nuevo enfoque propuesto por Shafi’i y los de
otros radica en el énfasis puesto en el estatus de la Sunna y en la analogia. Al considerar que sus predecesores
habian abandonado el uso de los hadices, Shafi’i trat6 de dotar de funcionalidad a los hadices aislados (haber-
i vahid) haciendo referencia a su valor como fuentes. De lo contrario, desde la perspectiva de Shafi’i, existia
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un grave riesgo de que se perdieran los relatos ahad. En consecuencia, Shafi’i reabri6 el debate sobre el valor
de los relatos ahad como fuentes, llamando la atencion sobre este aspecto. En este contexto, Shafi’i, que
concedia gran importancia al valor de las narraciones, dedicé un importante esfuerzo académico a situar a la
Sunna en el lugar que le correspondia.

Al observar que la practica del ijtihad basada en la opiniéon personal (re’y) se habia vuelto
abrumadoramente dominante en el &mbito del ijtihad, al-Shafi’i comenz6 a expresar su preocupacion por que
esto condujera a una creciente racionalizacion de las resoluciones juridicas. Al considerar esta situacion como
una desviacion de las fuentes textuales (nass), al-Shafi’i propuso el giyas como solucion. Segiin al-Shafi’i, tras
el Coran, la Sunna y el ijma’ (consenso), el qiyas debe seguir como fuente de las resoluciones juridicas.
Ademas, el giyas debe ocupar la cuarta y ultima posicion entre estas fuentes. Asi, al-Shafi’i establecio estas
cuatro fuentes como fundamento de su sistema juridico. Por consiguiente, desde la perspectiva de al-Shafi’i,
no puede tenerse en cuenta ninguna otra prueba o método mas alla de estas cuatro. En otras palabras, los
métodos ajenos a ellas abririan la puerta a la arbitrariedad. Dado que al-Shafi’i limit6 las normas juridicas a
estas cuatro, la analogia —como forma de ijtihad— alcanz6 naturalmente una posicion distintiva entre ellas.

Como consecuencia natural de esta filosofia juridica, al-Shafi’i defini6 los limites de la analogia
(qiyas) y trato de situarla en el centro del ijtihad. En este sentido, el primer paso de al-Shafi’i fue definir el
marco de la analogia y, a continuacion, subordinar la practica del ijtihad a la misma. En tltima instancia, en el
sistema de al-Shafi’i, el ijtihad es sindnimo de giyas. Como reflejo de ello, al-Shafi’i establecio el Coran, la
Sunna, el ijma’ y el giyas como los cimientos de su filosofia juridica, considerando invalido todo lo demas. El
primer y mas importante método que al-Shafi’i considerd innecesario e invalido fue el istihsan. Segun al-
Shafi’i, el istthsan —que en ocasiones es aceptado por los hanafies como alternativa a la analogia o incluso
como excepcion a la misma— carece de fundamento y es de naturaleza arbitraria. Por el contrario, dado que la
analogia se basa en un principio fundamental, no cabe hablar de arbitrariedad en ella. El principio fundamental
sobre el que se sustenta la analogia es el Coran, la Sunna o el ijma’.

Dado que Shafi’i estableci6 los principios fundamentales del pensamiento juridico basandolo en el
Coran, la Sunna, el ijma’ y el qiyas, le preocupaba que una dependencia excesiva del ijtihad basado en la
opinion personal (rey) condujera a la arbitrariedad en el ambito del derecho. Al limitar el ijtihad al giyas,
Shafi’i, partiendo de la premisa de que el giyas se basa en un principio definitivo, llegd a la conclusion de que
el istthsan —que los hanafies utilizaban como alternativa al qiyas— no se apoyaba en tal principio definitivo.
Asi pues, desde la perspectiva de Shafi’i, el istihsan, que carece de una base definitiva, no es mas que
arbitrariedad.

Se acepta generalmente que el istihsan, como fuente de resoluciones juridicas, fue empleado por
primera vez por los hanafies. Ademas, el istihsan se ha convertido en un método sinénimo de la escuela hanafi.
En este sentido, del mismo modo que los hanafies eran el publico principal de Shafi’i —y quienes mas
utilizaban el istihsan—, también eran el blanco principal de sus criticas respecto al istihsan. Los hanafies, que
siguieron siendo el blanco de las criticas de Shafi’i, comenzaron a dedicar un importante esfuerzo académico
a definir la naturaleza del istihsan con el fin de desarrollar nuevas ideas en respuesta al pensamiento de Shafi’i.
Esto se convirti6 en una de las preocupaciones mas importantes para los posteriores tedricos juridicos hanafies.
En este marco, los juristas hanafies propusieron en primer lugar diversas definiciones de istihsan para aclarar
qué entendian por este concepto. Esto sirvié como primer paso para refutar la afirmacion de Shafi’i de que el
istihsan era arbitrario. Ademas, en la practica, trataron de demostrar que, al emitir dictamenes basados en el
istihsan mediante ejemplos, siempre se basaban en pruebas y, por lo tanto, no actuaban de forma arbitraria. En
resumen, los tedricos juridicos hanafies, tras haber desarrollado un mecanismo de defensa contra las criticas
de Shafi’i en este sentido, plantearon posteriormente nuevas argumentaciones contra Shafi’i. Segun ellos,
aunque al-Shafi’i utilizaba el término «istihsan» de forma literal para expresar su rechazo al mismo, en la
practica si empleaba el istihsan y dictaba resoluciones basadas en ¢l en cuestiones secundarias. En otras
palabras, al-Shafi’i se oponia al istihsan no en su sentido técnico, sino en su sentido literal.

Ha habido un debate considerable sobre a quién se dirigia al-Shafi‘i en su critica al istihsan, si el
istihsan al que se referia era el mismo que empleaban sus oponentes y si las partes entendian las posiciones de
las demas como debian. Del mismo modo, se ha debatido si Shafi‘i dictaba sentencias basadas en el istihsan
en las ramas del figh, y sus oponentes han afirmado con frecuencia que, efectivamente, si empleaba el istihsan.
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Dejando a un lado estos debates, si se tiene en cuenta que al-Shafi‘i construyé su filosofia juridica
sobre los conceptos del Coran, la Sunna, el ijma’ y el qiyas —y que, al insistir en la importancia del qiyas, lo
consideraba el primer y tinico método de ijtihad—, queda claro que se oponia al uso del istihsan como método
de ijtihad al margen de estos. De hecho, como reflejo de esta interpretacion, el istihsan en el sistema de al-
Shafi’i significa arbitrariedad y ceder al capricho y al deseo. Por consiguiente, puede afirmarse sin dudar que
al-Shafi’i se opuso al istihsan no en su sentido literal, sino en su significado técnico. En consecuencia, la
afirmacion de que dictaba sentencias segun el istihsan en las ramas del figh también parece infundada.

Palabras clave: Derecho islamico, Principios de la jurisprudencia, Iman Shafi’i, Analogia,
Discrecionalidad judicial.
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CrpykrypupoBanHoe Pe3ome:

Bo II Beke mo wcimaMCKOMY KajeHAaplo, KOTJia Pa3BUTHE HAyKu O (QUKXe OBLJIO 3aBEpIICHO,
JOMUHHUPYIOIMMH IIKOJAMHM IOPUCTIPYJACHLIMH OBUIM, C OJHOM CTOPOHBI, XaHapHUTCKas IIKOJa,
MpUAepKUBaBIIAsICA MOAXOIa «IIoell pazymMa» (axib aimb-pa’i), a ¢ APyroil — MaJMKUTCKas IIKOJIA, IS
KOTOpOW OBbUI XapaKTepeH IOJIXOM «IoAed xaaucay (axib anb-xaauc). Aunb-llladuu, paspaborasimii
KpI/ITI/I‘IeCKI/Iﬁ JUCKYPC B OTHOWUICHHH J3THUX INKOJ IMPAaBOBEACHUSA, TEM CaMbIM CO3JaJl HOBYIO IIPaBOBYIO
cucremy. lllagum, c ero HOBBHIM MOHMMAaHHWEM IIpaBa M MOIXOJOM K HCTOYHHMKAM, BBICTYITHJI HPOTHB
OTIpeZIeIEHHBIX METOJI0B, OTPAKABIIUX NPABOBBIE B3IIIBI 000MX Kpyros ¢ukxa. Cpean MeToJOB, IPOTHB
KoTopbIX BeicTynai lladum, Ha mepBOM MeCTe CTOUT «HCTHUXCAaH.

Mo>XHO CKa3aTh, YTO HaHOOJIee CYIIECTBEHHOE Pa3INuie MEK/Ty HOBBIM ITOJIX0/I0M, MTPEI0KEHHBIM
laduu, n moaxonamMu APYTruMX 3aKIIOYaeTCs B aKIEHTE, cAelaHHOM Ha craryce CyHHBI M Ha aHAJIOTHH.
Cunras, 4TO ero NpeimeCTBCHHUKN OTKa3aJNCh OT MCHOJIb30BaHUs xanucoB, llladum cTtpemuics mpuaath
M30JIMPOBAHHBIM XaaucaM («xabep-u Baxua») (QyHKIMOHAIBHOE 3HA4YEHHUE, CChUIAsiCh Ha MX IIEHHOCTh B
Ka4yecTBe MCTOYHHUKOB. B mpoTuBHOM cityuae, ¢ Touku 3penus 1lladum, cymecTBoBaia cepbe3Hasi OIacHOCTh
yTpaTsl axaAckux npenaHuil. Bexenctsue storo Illadguu BHOBH OTKPBUT JUCKYCCHIO O IIEHHOCTH aXaiCKHX
npefaHuii B KaueCcTBE HMCTOYHHMKOB, OOpaTMB BHMMaHHME Ha O3TOT acnekT. B stom kontekcre I[lladum,
IIPUJIaBaBIINN OTPOMHOE 3HAYEHHME LIEHHOCTH NPENaHUi, MOCBATUI 3HAUUTEIbHbIE HAYUHbIE YCUIIMS TOMY,
4yT00OBI Bo3BecTH CyHHY Ha JIOCTOHHOE €if MecTo.

3aMeTHB, YTO MpaKTHKa MIPKTHXaJa, OCHOBAHHAs Ha JIMYHOM MHEHHUHM (pei), crayia MoJaBiIsromie
JIOMHHHUPYIOLIEH B 001aCTH HIKTHX a3, anb-11laduu Havan BeIpakaTh 03a00YEHHOCTH TEM, YTO 3TO IIPUBOIUT
K Bce OOJblIeH palroHAIM3aliK TIPABOBBIX ITOCTAHOBICHHWH. PaccmarpuBast 3Ty CHTYyalMIO KaK OTXOJ OT
TEKCTOBBIX HCTOUYHHKOB (Hacc), anb-11ladun nperoxun B kadecTse pemenns kusc. [1o muaenuto anb-1ladun,
nocsie Kopana, CyHHBI 1 WpkMa’ (KOHCEHCyca) KHSC JIOJDKEH CJIEIOBATh B KAYeCTBE MCTOYHMKA ITPABOBBIX
MocTaHOBJIEHUH. bonee Toro, Kusac 10JKEH 3aHUMATh YETBEPTOE U IMOCIIEAHEE MECTO CPEIU ITHX HCTOYHHUKOB.
Takum oOpaszom, anp-llladum 3amoXnin 3TH YETHIpE MCTOYHMKA B OCHOBY CBOEH IPAaBOBON CHCTEMBI.
CrnenoBatenbHO, ¢ TOUKH 3peHus anb-1lladnu, HuKakue Apyrue JOKa3aTeNbCTBA MM METOIBI, BRIXOSIIIE 3a
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PaMKH 3THX YETHIPEX, HE MOT'YT IPHHUMATHLCSI BO BHUMaHHE. VIHBIMU CIIOBaMH, METOMbI, BHIXOSIIHE 32 3TH
paMKH, OTKpBUIM OBl IMyTh K Ipom3Boiry. Ilockombky anb-llladmm orpaHmdmi mpaBoBbIE HOPMBI 3THMHU
YEeTBIPbMSI NCTOYHHMKAMH, aHAJIOTHA — Kak (popma MIPKTHXaJa — €CTECTBCHHBIM 00pa3oM 3aHsna ocoboe
MECTO CPENH HUX.

Kak ecrtecTBeHHOe ciencTBHE 3TOM mpaBoBoW ¢mmocodun, amb-llladum ompemenwn TpaHUIBI
QHAJIOTHH (KHifac) M CTpEeMIJICS NOCTABUTh aHAJIOTHIO B LIEHTP MDKTHXaXa. B 9TOM cMBICIe MepBBIM LIaroM
anp-11ladum ObLTO OmpesesieHne paMOK aHAJIOTHH, a 3aTeM MMOJYMHEHUE TPAKTUKU WIKTHXaja aHajdoruu. B
KOHEYHOM Htore B cucreme aui-lllapun umkTuxan sBiseTcs CAHOHUMOM Kusica. OTpakeHHEM 3TOTO CTao
to, uto am-Illa¢pun ycranoun Kopan, CyHHy, mmkma’ M KUsC B KaueCTBE OCHOBBI CBOCH IPaBOBOM
¢unocodum, cunras BCE ocTaabHOE HEACHCTBUTENbHBIM. [lepBbIM W Hanbosee BaXKHBIM METOJIOM, KOTOPBIH
am-1laduu cuntan HEeHy )KHBIM U He/IeHCTBUTENbHBIM, OblT ncTrxcaH. [1o Muenmto anb-11ladun, ncruxcan —
KOTOpPBI MHOT'/Ia IPUHUMAETCS XaHa(QHUTaMU B KauecTBE ajbTEPHATHUBBI aHAJIOTUH WIH AK€ UCKIIIOUYEHHS U3
He€ — JHIIEH KaKUX-JMOO OCHOBOIIOJNATAIONIMX IPHHIMIIOB U HOCHUT NPOU3BOJIBHBIN Xapaktep. HanpoTus,
HIOCKOJIbKY aHAJIOT sl OCHOBAaHA Ha OCHOBOIIOJIArafolieM IPUHIHIIE, O TPOU3BOJIE B HEll HE MOXKET OBITh M PEUH.
OcHOBONOJIArafOIIMM NPHHIMIIOM, Ha KOTOPOM JEpXKUTCs aHajorus, seisercs Kopan, CyHHa win HmkMa’.

IMockonbky laduu ycTaHOBHII OCHOBOIOJIATAIOIINE TIPHHIIUITBI TPABOBOTO MBIIUICHHS, 00OCHOBAB
ero Ha Kopane, CyHHe, nikma’ U KUsce, OH onacajcs, 4To Ype3MepHas Oopa Ha MIKTUXaJ, OCHOBAHHBIN Ha
JUYHOM MHEHHUH (peif), MpHuBeAeT K MPOM3BONTy B obsacTu mpasa. OrpaHWYMB MIUKTUXA] KusacoM, ladwun,
UCXOJS U3 TOr0, YTO KMSC OCHOBAH Ha ONPEICIEHHOM IPUHLUIE, NPUIIEN K BBIBOAY, YTO MCTHXCAaH —
KOTOpPBII XaHA()UThI KCIIOJIB30BAIH B KaUECTBE aJIbTEPHATHBBI KHACY — HE OITUPAJICS Ha TAaKOW ONpeaAeIEHHbIH
npuHnun. Takum oOpasom, ¢ Touku 3peHus llladuu, McTuxcaH, JMIIEHHBIH ONpPENeIEHHOIO OCHOBAaHUS,
CBOAUTCS K He Oosee 4eM MpOU3BOILY.

OOuIenpu3HaHHO, YTO MCTHXCAaH KaK HCTOYHMK IPABOBBIX PELICHUH BIEpBbIe ObUI NMPUMEHEH
xaHa¢uramu. bosnee Toro, MCTHXCaH CTal METOAOM, CHHOHUMHUYHBIM XaHa(HUTCKON mKone. B aToM cMmbIcre,
TaK ke Kak XxaHa(uTsl ObIIM OCHOBHOH aynuropueit [lladun — 1 Temu, KTo HanboIee aKTUBHO HCIIOJIB30BAI
UCTUXCaH, — XaHa(HUThI TAK)KE CTAJIN IIABHON MHUIICHBIO €0 KPUTHKU B OTHOIIICHUN HCTHXCaHa. XaHa(uTol,
ocraBaBmvecss oObekToM KpuTnkn Illadum, Havwanu mnpuiaraTe 3HAYWTENBHBIC HAY4YHBIE YCHIHS K
OTIPEZIETICHUIO CYITHOCTH «UCTHUXCaHa», YTOOBI pa3padoTaTh HOBBIE HiEH B OTBeT Ha ydenue llladuu. Oto
CTAJO OJHOW W3 BaXHEWIIMX 3a1ad Il IOCHEYIOIMX XaHaHUTCKMX IpaBoBelOB. B 3Tux pamkax
xaHa(UTCKHE MPAaBOBE/bl CHAYANIA NPEAJIOKIIN Pa3IUuHbIe ONPEACTICHHs KUCTUXCaHay, YTOObI TPOSICHUTD,
YTO OHH I10J] HUM MOAPa3yMEBAIOT. ITO IMOCIYKMIIO MEPBBIM IIArOM K ONPOBEpKeHUI0 yTBepxaeHus [lapun
0 TOM, 4TO HUCTUXCAH» ABJSIETCSA IMPOU3BOIBHBIM. KpoMe TOro, Ha MpakTHKEe OHU CTPEMIIINCH J10Ka3aTh, 4To,
BBIHOCS IIOCTAHOBJICHHUS HA OCHOBE «UCTUXCAaHA» C IOMOLIbK) IIPUMEPOB, OHM BCEr/a ONMPAIUCh Ha
JIOKa3aTenbCcTBA M, TakKUM 00pa3oM, He JefiCTBOBaJIM MPOM3BOJIBHO. II0ABOAS MTOT, MOXHO CKa3aTh, YTO
xaHa(UTCKHE PaBOBE/Ibl, Pa3paboTaB MeXaHM3M 3aluThl OT KpuTHkH 1lladuu B 3TOM KIito4e, BIIOCIIEICTBUH
BBIJIBUHYJIM HOBBIE apryMeHTHI NpoTUB Hero. [To nx maeHuto, xots lladuu ncronap3oBali TEpMUH «HCTHXCAH
B OyKBaJIbHOM CMBICIIE, YTOOBI BBIPa3UTh CBOE HETPHUATHE ATOTO MOAXOAA, HA NPAaKTUKE OH (DaKTHUECKH
MPUMEHSIT UCTUXCAH U BBIHOCHII HAa €r0 OCHOBE IOCTAHOBIIEHMS IO BTOPOCTENEHHBIM BompocaM. MHeIMu
cioBamy, 1lacuu BeICTYIIal MpOTHB MCTHXCAaHa HE B €r0 TEXHUYECKOM CMBICTIE, a B OyKBaJILHOM.

Benuce akTuBHBIE CIIOPBI O TOM, IPOTUB KOT'O MMCHHO ObLI HalpaBJICH KpI/ITI/I‘IeCKI/Iﬁ BBINIAJ aJlb-
U_Ia(bI/II/I B OTHOIICHUHN «HMCTHUXCAHaA», ObLT 1 «UCTUXCAaH», O KOTOPOM OH TOBOpPUJI, TEM KE€ CaMbIM, YTO
HCIIOJIB30BAJIM €0 OMMOHCHTHI, U MPAaBUJIBHO JIM CTOPOHBI MOHUMAJIM MMO3UIUU APYT JApyTa. AHaoruyHeIM
o6pa30M BCJIUCH CIIOPBI O TOM, BBIHOCHII JIN H_[a(i)I/II/I IIOCTAHOBJICHHUSA HAa OCHOBC «HMCTHXCaHa» B OTACIBbHBIX
pasaenax (l)I/IKXa, 1 €0 OIMMOHEHTHI YaCTO YTBCPKAAJIN, UYTO OH HCﬁCTBHTeHBHO HCIIOJIB30BAJI «MCTHUXCAH).

OcraBmsisi B CTOPOHE 3TH CTHOPHI, €CiH y4uecTb, uto [Iladuu moctponsn cBoro mpaBoByto Guitocoduro
Ha KOHICNMUUAX KopaHa, CyHHBI, I/I}];)I(Ma’ 1 KrsicCa — W, HaCTanBasA Ha BaAXXHOCTHU KHACA, CUUTAJ €TO0 ICPBBIM
U CIWHCTBCHHBIM METOAOM HJIDKTHXaJld, — CTAHOBUTCS SICHO, YTO OH BBICTYIIaJl NMPOTUB HCIOJIB30BAHUS
HCTHXCaHA B KaYeCTBE METOJ[a MKTHXa/a BHE PaMOK ATHX KOHIeNIui. J[edCTBUTENBHO, B COOTBETCTBUU C
STHM MOHHMaHHEM, «HACTHXCaH» B cucTeMme aib-llladuu o3HaYaeT MpOM3BON M MOJAABAHUE NPHUXOTIM U
xenauusiM. ClieJoBaTeIbHO, MOXHO C YBEPEHHOCTBIO YTBEPIKIATh, 4TO anb-lIladuui KpUTHKOBAT «HCTUXCAH)
HE B ero OyKBaJIbHOM CMEICIIC, 4 B €T0 TEXHUYECKOM 3HAYCHUU. B pe3ynbraTe yTBEpP:KACHUE O TOM, YTO OH
BBIHOCHJI PEIICHUS B COOTBETCTBHH C «HCTHXCAHOM» B OTAEIBHBIX pa3zenax (prukxa, TAKKe MPeCTaBICTCS
HE0OOCHOBAaHHBIM.
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KnroueBble ciioBa: uciaMcKoe INpaBoO, NPUHIMIBI OpuctpyneHimu, uMam [lapum, ananorws,
cynebHOe yCMOTpEeHHE.
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Yapilandirilmis Ozet:

Fikih ilminin olusum siirecinin tamamlandigi hicri ikinci yiizyilda, bir yanda ehl-i re’y anlayisina
sahip Hanefilik diger yanda ise ehl-i hadis karakterli Malikilik hakim fikih g¢evreleriydi. Mezkir fikih
cevrelerine karsi elestirel bir sdylem gelistiren Safii boylece yeni bir hukuk sistematigi de ortaya koymustur.
Safii, yeni bir hukuk anlayis1 ve kaynak telakkisiyle her iki fikih gevresinin de hukuk anlayigini yansitan
birtakim yontemlere tepki gostermistir. Safii’nin tepki gosterdigi yontemlerin baginda ise istihsan gelmektedir.

Safii’nin ortaya koydugu yeni telakkinin digerlerinden en 6nemli farki Siinnet’in konumuna ve kiyasa
yapilan vurgu oldugu soylenebilir. Seleflerinin rivayetleri terk ettigi kanaatini tagiyan Safii, haber-i vahidlerin
kaynak degerine atifta bulunarak bunlar1 iglevsel hale getirme ugrasinda olmustur. Aksi takdirde Safii agisindan
haber-i vahidlerin zayi olmak gibi tehlikeli bir durum s6z konusuydu. Bu dogrultuda Safil ahad haberlerin
kaynak degerini yeniden tartigmaya agarak dikkatleri bu yone ¢ekmistir. Bu kapsamda rivayetlerin degerine
biiyiik bir 6nem atfeden Safil bu yolla Siinnet’i hak ettigi konuma yerlestirmek i¢in biiyiik bir ilmi mesai
harcamustir.

Ictihad sahasinda, re’y ictihadinin ¢ok fazla baskin hale geldigini géren Safii buna bagh olarak ser‘q
hiikiimlerde aklilesme siirecinin arttig1 kaygisini tasimaya baglamistir. Bu durumu naslardan uzaklagma olarak
telakki eden Safii ¢ozlim olarak kiyasi dne siirmiistiir. Safii’ye gore hiikiim verme kaynagi olarak Kitap, Stinnet
ve icmadan sonra kiyasin gelmesi gerekmektedir. Dahas1 s6z konusu delillerden sonra dordiincii ve son kaynak
olarak kiyas yer almalidir. Boylece Safii hukuk sisteminin temeline mezkir dort kaynagi yerlestirmistir. Buna
bagli olarak $afii agisindan dort delilin disinda kalan herhangi bir delil veya yontemden s6z edilemez. Bagka
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bir deyisle bunlarin digindaki yontemler keyfiligin oniinii acacaktir. Safii, hukuk normlarint dort tane ile
siirlayinca haliyle bunlarin i¢inden ictihadin bir tiirii olarak kiyas ayr1 bir konum elde etmistir.

S6z konusu hukuk anlayisinin dogal bir sonucu olarak Safii, kiyasin sinirlarini ¢izmis ve kiyasi
ictihadin merkezine alma ugrasinda olmustur. Bu anlamda Safii’nin ilk icraat1 kiyasin ¢ergevesini ¢izdikten
sonra ictihad faaliyetini kiyasla kayitlandirmak olmustur. Netice itibariyla Safii’nin sisteminde ictihad esittir
kiyas demektir. Bu durumun bir yansimasi olarak hukuk anlayisinin zeminine Kitap, Siinnet, icma ve kiyasi
yerlestiren Safii, bunlarin diginda kalanlari gegersiz saymistir. Safii’nin gereksiz ve de gegersiz olarak gordiigii
ilk ve en 6nemli yontem ise istihsandir. Safii’ye gore 6zellikle Hanefiler tarafindan kiyasin bir alternatifi bazen
de istisnast seklinde kabul edilerek kullanilan istihsan, herhangi bir asla dayanmayip keyfi bir mahiyete
sahiptir. Oysa kiyas bir asla dayandigindan kiyasta keyfi bir tutumdan sz edilemez. Kiyasin dayandigi s6z
konusu asil ise Kitap, Siinnet veya icmadir.

Safii, hukuk diisiincesinin temeline Kitap, Siinnet, icma ve kiyasi yerlestirerek temel hareket noktasini
belirlediginden 6zellikle rey ictihadinin ¢ok fazla kullanilmasimin hukuk alaninda keyfilige yol acacagi
kaygisini tagimustir. Ictihadi kiyasla simirlayan Safii, kiyasin bir asla dayandigi diisiincesiyle hareket ettiginden
Hanefiler tarafindan kiyasa alternatif olarak kullanilan istihsanin s6z konusu bir asla dayanmadig1 kanaatine
varmustir. Oyleyse bir asla dayanmayan istihsan Safii agisindan keyfilikten baska bir sey ifade etmemektedir.

Hiikiim verme kaynag1 seklindeki istihsanin ilk olarak Hanefiler tarafindan kullanildigi hususu genel
bir kabuldiir. Dahasi istihsan, Hanefi mezhebiyle 6zdeslesen bir yontem haline gelmistir. Bu anlamda Safii’nin
ilk muhataplar1 istihsan1 en fazla kullanan Hanefiler oldugu gibi istihsana yonelik elestirilerinde de asil hedef
yine Hanefiler olmustur. Safii’nin elestirilerinin hedefinde kalan Hanefiler Safii’nin diisiincesine karst yeni
fikirler gelistirmek {izere istihsanin mahiyetine dair biiyiik bir ilmi mesai harcamaya baslamiglardir. Ozellikle
sonraki Hanefi usulciilerin en 6nemli ugraslarindan birisi bu konu olmustur. Hanefi usul alimleri bu kapsamda
ilk olarak istihsandan neyi kastettiklerini beyan etmek {izere istihsan igin g¢esitli tanimlar getirmislerdir. Bu da
Safii’nin istihsana yonelik keyfilik iddiasini ¢iiriitmek i¢in ilk adim niteligi tasimaktadir. Bunun yani sira
uygulamada da ornekler iizerinden istihsana gore hiikiim verirken mutlaka bir delile dayandiklarmni ve
dolayisiyla keyfi hareket etmediklerini ispat etmeye ¢alismislardir. Ozetle bu minvalde Safii’nin elestirilerine
kars1 savunma mekanizmasi gelistiren Hanefi usulciiler bu savunmadan sonra Safii’ye karst yeni iddialarda
bulunmuslardir. Onlara gore Safii, her ne kadar lafzen istihsan kelimesini kullanarak istihsani reddettigini ifade
etse de esasinda uygulamada istihsani kullanmig ve fer‘i meselelerde istihsana gore hiikiim vermistir. Diger bir
ifadeyle Safii terim anlamiyla degil, lafzi anlamiyla istihsana kars1 ¢ikmistir.

Safit’nin istihsani elestirirken hedefinde kimlerin oldugu, kastettigi istihsan ile karsit goriistekilerin
kullandig: istihsanin ayni olup olmadigi, taraflarin birbirini olmasi gerektigi sekilde anlayip anlamadigi vb.
hususlar oldukga fazla tartisma konusu olmustur. Ayni sekilde Safii’nin fiird-i fikihta istihsana gére hitkmedip
etmedigi tartigilmis ve siklikla muarizlari tarafindan istihsani kullandigi iddia edilmistir.

S6z konusu tartigmalar bir yana birakilacak olursa hukuk diisiincesini Kitap, Stinnet, icma ve kiyas
mefhumu {izerine insa ettigi ve 1srarla kiyasa vurguda bulunarak kiyasi ilk ve tek ictihad yontemi gordiigi
hususu dikkate alindiginda Safii, bunlarin diginda kalan istihsanin bir ictihad yontemi olarak kullanilmasina
kars1 ¢ikmistir. Zira bu anlayisin yansimasi olarak Safii’nin sisteminde istihsan keyfilik, heva ve hevese uymak
demektir. Dolayisiyla Safii’nin, esasen lafiz olarak degil terim anlamdaki istihsant hedef aldigi rahatlikla
sOylenebilir. Bunun bir sonucu olarak onun fiirG-i fikihta istihsana gore hiikmettigi iddiasi da isabetli
goriinmemektedir.

Anahtar Kelimeler: Islam Hukuku, Fikih Usulii, Iimam Safii, Kiyas, Istihsan.
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Introduction

Based on the distinction between the ehl-i re’y and ehl-i hadith schools of figh thought
(Kiliger, 1994, pp. 10/520-524; Aydml & Ogiit, 1994, pp. 10/507-512; Koginkag, 2018), the Kufan
Hanafi school—which adhered to the Ehl-i Re’y approach -Baghdad-centered Hanafi school and the
Medina-centered Maliki figh circle—which is generally accepted as adhering predominantly to the
Ahl al-Hadith approach—Muhammad b. Idris al-Shafi’i (d. 204/820) emerged with a distinct figh
approach and developed a third alternative. Perhaps the most significant distinction of Imam al-
Shafi’i—which sets this alternative apart from the two aforementioned schools of jurisprudence—is
his emphasis on the Sunnah and qiyas.

By developing a new conception of legal sources as described, al-Shafi’i thus also put
forward an original understanding of law. While, like his predecessors, he defined legal norms as the
Qur’an, Sunnah, ijma’, and qiyas (Kozali, 2024), al-Shafi’i subsequently distinguished himself from
others by focusing on the status of the Sunnah, striving to make ahad reports more functional, and
reducing the practice of ijtihad to qiyas. Believing that rulings must necessarily be based on a
previous precedent, al-Shafi’i argued that this was possible only through analogy (qiyas);
consequently, he claimed that methods other than analogy—particularly the istihsan method, which
the Hanafis used as an alternative to analogy—constituted an arbitrary method of ijtihad lacking any
foundational basis.

There are numerous studies on the topic of istihsan in our country, and these studies have
examined the method of istihsan from various perspectives. In this sense, it can be said that a quite
extensive body of literature has emerged around the concept of istihsan. However, when looking
more specifically, there are only a limited number of studies that address Imam Shafi’i’s approach
to istihsan. For example, Muhittin Ozdemir’s master’s thesis titled “Istihsan According to Imam
Shafi’i” can be considered one of the earliest works in this field. Later published as a book under the
title “Imam Shafi’i’s Approach to Istihsan Based on Sources of Islamic Law” (Ozdemir, 2017), this
study begins with a general overview of istihsan before focusing on the sources of legal rulings
according to Shafi’i. Ozdemir, who thoroughly examines Shafi’i’s understanding of istihsan—which
forms the core of the study—draws attention to the textual and conceptual dimensions of the debates
surrounding istihsan. According to the author, Shafi’i did not reject the use of the term “istihsan” in
its literal sense. Consequently, the central focus of the debate lies in its conceptual dimension. The
“connotative dimension” refers to whether al-Shafi’i used the term “istihsan” in its technical sense.
The conclusion reached here is that al-Shafi’i did not use “istihsan” in its technical sense and,
consequently, did not count it among the sources of legal rulings (Ozdemir, 2001).

In his study titled “Did al-Shafi’i Apply Istihsan?”, Ali Pekcan examines the types of istihsan
and the schools of thought that do and do not accept it as evidence, before addressing al-Shafi’i’s
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perspective on istihsan. At this point, Pekcan not only regards Shafi’i’s negative stance toward
istihsan as one of his extreme (muftit) views but also argues that, although Shafi’i did not explicitly
state it, he essentially employed the istihsan method in substance and in essence (Pekcan, 2003).
Ahmet Oztiirk, in his study titled “Imam Shafi’i’s Ibtal al-Istihsan and the Responses of Early Hanafi
Usul Scholars to It,” first presented Shafi’i’s understanding of istihsan and then examined the
responses given to Shafi’i by early Hanafi usul scholars. Consequently, Oztiirk concluded that the
nature of the istihsan criticized and opposed by al-Shafi’i differed from the istihsan practiced by the
Hanafis (Oztiirk, 2015).

This study will examine traces of Imam Shafi’i’s perspective on istihsan through al-Risala
and al-Um, his two most important works from the jadid period. In fact, because these two works
have survived to the present day, they—and the information they contain—embody the core
principles of Shafi’i’s legal thought in general. As a natural reflection of this, when these works are
taken as the focal point, Shafi’i’s general understanding of law—as well as his specific legal approach
to istihsan—will become apparent. The Quran, Sunnah, ijma’, and qiyas, which form the
fundamental pillars of Shafi’i’s legal system, hold an indisputable and special position from his
perspective. It is well known that al-Shafi’i, who accorded a special place to giyas—a type of
ijtihad—maintained a certain distance from other methods of ijtihad. Given the limited scope of this
article, the study will be confined to al-Shafi’i’s critique of istihsan. In this way, an effort will be
made to present al-Shafi’i’s approach to istihsan in a detailed and clear manner.

1. The Nature of Istihsan According to Imam Shafi’i

The two most important works reflecting Imam Shafi’i’s innovative views are al-Risala and
al-Umm. Although istihsan—the subject of this study—is discussed in both works, it is addressed in
different contexts. For this reason, Shafi’i’s approach to istihsan will be examined first in al-Risala
and then in al-Umm.

1.1. The Nature of Istihsan in er-Risale

Although er-Risdle (Bedir, 2005, pp. 35/117-119) addresses many topics related to the
principles of Islamic jurisprudence, the section titled “babii’l-istihsan” is of particular importance in
that it reflects al-Shafi’i’s approach to istihsan. Al-Shafi’i devotes only a limited amount of space to
istihsan in this section. Although the title is “istihsan,” a review of the content reveals that it primarily
addresses the topics of giyas and ijtihad (Ozdemir, 2017, p. 103). Indeed, it has been determined that

the term “istihsan,” along with its various derivatives, appears only five times under this heading.
1.1.1. Istihsan Is a Form of Reasoning

Imam Shafi’i begins this section by stating the principles that form the basis of his view on
istihsan. In this context, he notes that in matters where no ruling is explicitly found in the Qur’an and
Sunnah, one must take them as the foundation and seek a solution. The search for a solution that
Shafi’i refers to is the activity of ijtihad, which Shafi’i attempts to limit to the method of giyas, one
of the types of ijtihad (Shafi’i, n.d., pp. 503—-506). Thus, to prove that the principle of istihsan—
which he considered to fall outside his own figh understanding—is an invalid form of evidence, he
used statements that could be regarded as a definition of istihsan.

Al-Shafi’i expresses his view on istihsan—and perhaps the most important element of his
definition of istihsan—with the statement: “Istihsan is nothing but telezziiz” (Al-Shafi’i, n.d., p. 507).
The Arabic word “telezziiz” is derived from the roots “lezeze” and “el-lezzetii.” In the dictionary, it
is defined as “the opposite of pain, sorrow, and ugliness; to find something pleasant, to consider
something sweet, to take pleasure in something, to savor something, and to have an appetite for
something” (Ferahidi, 2003, p. 4/81; Ibn Manzir, n.d., pp. 5/4023—4024; Ma‘laf, 2007, p. 719). The
word “lezzet” in the phrase “rivers of wine that give pleasure to those who drink” (Karaman et al.,
2014, p. Muhammad 47/15) is used here in its lexical sense and means “taste, pleasure” (Ibn Manzur,
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n.d., p. 5/4024). Al-Shafi’i, too, with the statement “istihsan is nothing but personal preference,”
intended to convey that ruling by istihsan means issuing a ruling based on one’s own taste, whims,
and desires. For, according to al-Shafi’i, ruling based on istihsan is prohibited where the Qur’an and
hadiths are present. Similarly, ruling by istihsan without resorting to analogy (qiyas) is also an
arbitrary and subjective approach (Pekcan, 2003, p. 156). Al-Shafi’i subsequently sought to
substantiate his view that istihsan constitutes arbitrariness and yielding to whims by citing the
following verse: “(And We have revealed this command): Judge among them by what Allah has
revealed, and do not follow their desires” (Al-Ma’idah 5:49).

Al-Shafi‘i attempts to explain this view through a subsidiary issue. According to him, if a
jurist does not know the value of slaves, he should determine their value by referring to comparable
cases. Otherwise, he would be rendering a ruling based on istihsan in a matter where what is haram
and what is halal has already been determined—and istihsan is nothing more than ruling according
to personal preference (Shafi’i, n.d., pp. 506-507).

With these arguments, al-Shafi’i contends that istihsan is a subjective interpretation and,
consequently, that it blurs the line between what is permissible and what is forbidden (Arslan, 2004,
p. 286). Seyfeddin al-Amidi (d. 631/1233) also pointed out that, when considering the literal meaning
of istihsan, it implies rendering a ruling based on personal whims and desires. According to him,
istihsan is issuing a fatwa without relying on a sharia-based evidence, which is invalid. In this regard,
there is no difference between a mujtahid and ordinary people (Amidi, 2003, pp. 4/191-192).

After explaining that istihsan means issuing a fatwa based on personal whim, al-Shafi‘1 states
that in matters where the ruling is not explicitly stated, the mujtahid must issue a fatwa only by
drawing analogies from elements that point to the correct ruling and by employing a scholarly method
(al-Shafi1, 2010, p. 274). A mujtahid who adopts this method adheres to the Qur’an and Sunnah; in
matters where no ruling is found, he engages in ijtihad by analogy with these two sources, thereby
avoiding arbitrary rulings.

Imam Shafi’i also explains in the section titled “babu keyfe’l-beyan” (Aybakan, 2011, pp.
129-130), argues that istihsan involves ruling based on personal desires and whims; in contrast, he
asserts that Allah has already made His ruling clear to humanity, and therefore istihsan is an
unnecessary and invalid method, grounding this argument in the verse, “Does man think he will be
left to wander aimlessly?” (al-Qiyamah 75:36). The word “left to his own devices” in the verse is
used to mean a person who is neither commanded nor prohibited (Shafi’i, n.d., p. 25) or who is not
the addressee of commands and prohibitions (Shafi’i, 2010, p. 13). In contrast, Allah has not left
people to their own devices but has made it clear that they are accountable and has communicated
His commands and prohibitions to them through the Holy Qur’an and the Prophet Muhammad.
Therefore, a person who issues a ruling or fatwa regarding something not commanded in the Qur’an
or the Sunnah actually places himself within the scope of the term “unrestrained” and thereby violates
Allah’s commands and prohibitions (Bugha, n.d., p. 135; Abu Zahra, 1996, p. 280; Arslan, 2004, p.
2806).

Al-Shafi’i elaborates on his aforementioned statements as follows: “This, too (based on the
wording of the verse), shows that everyone other than the Prophet can only speak by way of istidlal
(presenting evidence). As I noted regarding penal matters related to ‘adl’ and ‘av,” no one can speak
based on their own istihsan (what they deem good or appropriate). For a person to speak based on
their own istihsan is to put forward something of their own invention, without relying on a precedent
from the past” (Shafi’i, 2010, pp. 13—14). With these words, al-Shafi’i emphasized that, with the
exception of the Prophet, others can only issue rulings through istidlal, thereby establishing that
istidlal is, in essence, the opposite of istihsan. Through the phrase “a precedent from the past,” he
also alluded to the importance of analogy (qiyas) in the practice of ijtihad (Ozdemir, 2017, pp. 106—
107).
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1.1.2. Istihsan Lacks a Specific Basis

Al-Shafi’i, who sought to limit the practice of ijtihad to the method of qiyas as much as
possible, frequently compares giyas with istihsan to demonstrate that istihsan is an invalid form of
evidence. In particular, he regards giyas as an indispensable condition for ijtihad and emphasizes that
the foundation of qiyas lies in the Qur’an and the Sunnah (Shafi’i, n.d., pp. 503-504). Shafi’i’s
argument can, in fact, be seen as a continuation of the understanding that “istihsan is mere whim.”
For ruling based on personal taste and whim indicates that such a ruling lacks a specific foundation.
The reason this topic was addressed under a separate heading stems from Shafi’i’s following
statements: ‘“The Prophet (peace be upon him) commanded ijtihad. Ijtihad, in turn, is based on
investigating a matter. Investigating a matter is done through certain indications. And these
indications are the basis of analogy” (Shafi’i, 2010, pp. 273-274).

Al-Shafi’i, who defines istihsan as issuing a ruling without research or without relying on
evidence, points out the fallacy of such a method with the following words: “Allah has not granted
anyone after the Messenger of Allah the authority to issue fatwas without relying on a source of
knowledge that preceded him. The sources of knowledge following the Prophet are the Qur’an, the
Sunnabh, ijma’, the traditions transmitted from the Companions, and, as we have noted, analogy based
on these” (Shafi’i, 2010, p. 275). With this approach, al-Shafi’i sought to emphasize that neither the
knowledgeable nor the uninformed may rule based on istihsan; indeed, he argued that it is even more
dangerous for a scholar to issue a ruling through istihsan. For while the uninformed may be excused,
the same excuse does not apply to the knowledgeable (Sener, 1981, p. 132).

Al-Shafi'i explicitly states—using the term “istihsan”—that rulings cannot be based on
istihsan in matters of inheritance. He points out the arbitrariness of istihsan by stating that if it were
to be preferred, it would mean acting in accordance with one’s own wishes without any basis in
evidence, and that the judge does not possess such authority (Shafi’i, n.d., p. 588). Al-Shafi’i
elaborates on this view with the following statements: “He (the opponent) said: ‘I am not giving him
the remaining half of the estate as an inheritance; I am giving it through ‘redd’ (Erdogan, 2013, p.
476).” I replied: ‘What does “through redd” mean? Is this something you have determined based on
istihsan, something you are asserting according to your own will? ‘If you wish, could you also give
this property to the deceased’s neighbors or distant relatives? The judge has no authority to do such
a thing; however, I am giving him this property because he is a zevi’l-erham (Erdogan, 2013, p.
476),” 1 said” (Shafi’i, 2010, p. 316).

1.1.3. The Path of Ijtihad in Cases Where There Is No Explicit Text Is Qiyas

Essentially, it can be said that the prerequisite for fully understanding Imam Shafi’i’s
approach to istihsan lies in understanding his conception of giyas (Duman, 2017, pp. 21-435). This
is because the principle of istihsan—which is generally accepted to have been first proposed by the
Hanafis (Onder, 2006, pp. 181-208)—was essentially put forward as an alternative to the inability
of qiyas to resolve legal issues. In contrast, al-Shafi’i, arguing that every problem could be resolved
through the method of qiyas, tended to rule out other methods of ijtihad—particularly istihsan—as
alternatives to qiyas. He formulated this view as follows: The solution to every problem a Muslim
encounters in daily life is found in the Book of Allah, either directly (nass) or indirectly (delalet). If
a solution exists directly, it must be followed. If it exists indirectly, one must attempt to reach it
through ijtihad, and this ijtihad is giyas (Shafi’i, n.d., p. 477).

After establishing, through the ideas mentioned above, that the methodology of figh is
“ijtihad equals qiyas” (Shafi’i, n.d., p. 477), Shafi’i defined qgiyas as follows: “Qiyas is the process
of deriving a ruling regarding a matter based on certain indications that show it is consistent with the
texts found in the Qur’an and Sunnah” (Shafi’i, 2010, p. 22). Shafi’i places giyas in the hierarchy of
evidence after the Qur’an, the Sunnah, and ijma’ (consensus), and regards it as a protective method
against disagreements. He strongly advocates the view that ijtihad must be carried out through qiyas
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in cases where no explicit text exists; he considers qiyas to be the first step and the most functional
method of ijtihad (Pekcan, 2003, p. 155). Al-Shafi’i also relies on the Qur’an to establish the
legitimacy of qiyas (Al-Shafi’i, n.d., pp. 485, 486, 487) and cites various verses as evidence: “It is
He who created the stars for you so that you may find your way through the darkness of land and
sea” (Al-An’am 6:97), “And He has created many other signs. By the stars they set their course”
(An-Nahl 16:16).

Imam Shafi'i also cites various verses from the Qur'an as evidence that the Qur'an refers to
analogy (qiyas) and independent legal reasoning (ijtihad) in certain matters of Islamic jurisprudence.
For example, regarding the determination of the qibla, he cites the verses mentioned above.
Regarding the requirement for two just witnesses in matters of testimony, he cites the verses,
“...Bring two just witnesses from among you...” (At-Talaq 65:2) and “...from among those whom
you approve as witnesses...” (Al-Baqara 2:282) as evidence. Furthermore, regarding the
determination of an equivalent (misl) for an animal hunted by a person in ihram: “Do not kill your
animals while in ihram. Whoever intentionally kills game while in this state must, as a penalty,
sacrifice a domestic animal equivalent to the one killed—as determined by two just witnesses from
among you—in such a way that it reaches the Kaaba” (Al-Ma’idah 5:95) (Shafi’i, n.d., pp. 38-39).

Al-Shafi’i responds to the question regarding the basis of analogy as follows: “The Prophet
(peace be upon him) commanded ijtihad. Ijtihad, in turn, is based on investigating a matter.
Investigating a matter, in turn, is done through certain indications. These indications, in turn, form
the basis of analogy” (Al-Shafi’i, 2010, pp. 273-274). As can be understood from these statements,
according to al-Shafi’i, the Prophet encouraged ijtihad. Given that al-Shafi’i uses the terms qiyas and
ijtihad interchangeably, it can be said that he essentially intended to imply that giyas was also
indirectly encouraged. The fact that the foundation of giyas rests on indications means that it is
established based on certain signs, as well as the existing circumstances and conditions. Although al-
Shafi’i attaches great importance to analogy, he categorically opposes ruling by analogy if there is a
hadith pertaining to the matter in question. For example, a person who cannot find water while
traveling performs ablution through tayammum. However, once water becomes available,
tayammum is no longer valid. This is because ablution through tayammum is permitted only as a
measure of necessity (Shafi’i, n.d., pp. 599-600).

As a result of placing such great importance on analogy (qiyas) and reducing ijtihad to
analogy, al-Shafi‘T essentially listed the scholarly qualifications required of one who engages in
ijtihad as the conditions that must be met by one who applies analogy (al-Shafi‘t, 2010, p. 275;
Aybakan, 2011, p. 86). Following these remarks, Shafi’i, taking into account the various forms of
analogy, articulates the strongest form of analogy with the following words: “The strongest analogy
is as follows: Just as Allah has declared a small amount of something to be forbidden in the Qur’an,
so too can the Messenger of Allah declare it forbidden. From the prohibition of a small amount of
something, it is understood that a large amount of that thing is also prohibited. Its large amount is
like its small amount in terms of being prohibited, or it is even more severe in terms of prohibition.
For, according to the general rule, the greater naturally prevails over the lesser” (Shafi’i, n.d., p. 513).

Al-Shafi’i thus states that if there is a textual ruling (nass) on a matter, the ruling should be
based on that nass; in cases where no nass exists, a ruling should be made through analogy (qiyas).
He specifically emphasizes that ruling by the method of istihsan—setting aside analogy—would
constitute an arbitrary approach. For example, according to Al-Shafi’i, the obligation to pray does
not cease for a person who cannot see the Kaaba. Such a person must take into account all the
necessary criteria to correctly determine the direction of the Kaaba. This approach is also evaluated
within the scope of ijtihad or giyas. If a conclusion is reached without considering the relevant data,
it is considered to have been based on istihsan—referred to as “telezziiz” (Shafi’i, n.d., pp. 507-508;
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Aybakan, 2011, p. 87). Thus, from the Shafi’i perspective, rulings are either based directly on
scriptural texts or linked to them through analogy (Sener, 1981, p. 133).

Before concluding this topic, it is worth noting one final point: Al-Shafi’i, who sought to
limit ijtihad through qiyas, devoted his primary efforts to this end and strove to explain the nature of
giyas at every opportunity. Indeed, even when attempting to prove the invalidity of the istihsan
method, he chose to ground his argument in the legitimacy of giyas.

1.2. The Nature of Istihsan in al-Um

Known as the most important collection of figh reflecting Imam Shafi’i’s innovative views
(Aybakan, 2012, pp. 42/298-300), al-Um is one of his two most widely recognized works in
scholarly circles, alongside the Risala. Shafi’i chose to articulate his stance on istihsan in al-Um
through various topics. However, he made this stance even clearer in the section titled “Kitabu
Ibtali’l-Istihsan” within the work. Consequently, this section holds particular importance in reflecting
Shafi’i’s understanding of istihsan. The section is further subdivided into a subsection titled “Babu
Ibtali’l-Istihsan.” Here, al-Shafi’i opens a discussion on the evidential value of istihsan, articulating
his opposition to it and attempting to prove that istihsan—which jurists of the Ahl al-Ra’y school,
particularly Abu Hanifa (d. 150/765) and his students, accepted as evidence—is not a valid method.
(Kavasimi, 2003, p. 247; Arslan, 2004, p. 44; Aybakan, 2011, p. 138).

1.2.1. Istihsan Is Based on Reason

Al-Shafi’i, who believed that istihsan has no specific basis, consequently held the view that
ijtihad through istihsan is founded not on sharia evidence but solely on reason. Al-Shafi’i expresses
this view in the following words: “I do not believe that any of the scholars would permit a rationalist
or a literary scholar—who is unaware of the Qur’an, the Sunnah, ijma’, and qiyas upon which fatwas
are based—to issue fatwas according to their own desires.” (Shafi’i, 2011, pp. 9/73—74). Shafi’i refers
to them as ““ahl al-‘aql”—or, in other words, “rationalists”—because of their excessive emphasis on
reason (Shafi’i, 2011, p. 9/74).

Al-Shafi’i expresses these views with the following question: “From the perspective of
reason, rationalists—who possess knowledge of the Qur’an, the Sunnah, and fatwas—are far superior
to others, and they are the ones who can explain what they say better than you. So why is it not
permissible for them to issue a ruling on a matter for which there is no ruling in the Book, the Sunnah,
or ijjma’?” (Shafi’i, 2011, p. 9/74). To the person who responded to the question by saying, “These
rationalists do not know the principles of jurisprudence,” al-Shafi’i’s objection can be summarized
as follows: “If it is permissible for you to abandon analogy, then it is also permissible for the
rationalists to have a say alongside you. For the greatest fear regarding them is that they might
abandon an analogy based on a source or make a mistake. Furthermore, I certainly consider them to
have more excuse for their error than you do. For they have erred in a matter they did not know.
Moreover, | hold you more accountable than them. For you are abandoning analogy—which is
something you know—regarding sources of which you are not ignorant” (Shafi’i, 2011, p. 9/74).

Al-Shafi’i, who emphasized the importance of analogy on every occasion, continued this
stance in the aforementioned statements as well. Thus, by elaborating in detail that reason lies at the
foundation of ijtihad through istihsan, he sought to refute istihsan. According to al-Shafi’i, when
rationalists issue fatwas based solely on their own reasoning—without relying on any established
principle—or when they make mistakes, they do not bear the same level of responsibility as scholars
who make errors. This is because knowledge of usul (principles of jurisprudence) necessitates
adherence to them. A person who prefers istihsan—which has no established method of resolution—
over qiyas has essentially abandoned the nass. For, in his view, while qiyas is grounded in the nass,
istihsan has no such basis. Consequently, the ijtihad of such a person is equivalent to that of someone
who lacks knowledge of usul. In fact, the responsibility and burden of guilt for one who knows the
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principles of jurisprudence are even greater (Abu Zahra, 1996, p. 283). Indeed, if it were permissible
for a mujtahid to engage in ijtihad and issue rulings based on what his own reason deems appropriate
in matters not covered by the text, then it would be permissible for anyone of sound mind—even if
not a scholar—to engage in ijtihad using their own reason. However, it is unanimously agreed that it
is not permissible for a mujtahid to engage in ijtihad in this manner (Bugha, n.d., p. 137; Sener, 1981,
p. 133). According to al-Shafi’i, abandoning an analogy (qiyas) based on something established by
the Qur’an and Sunnah is equivalent to abandoning the textual evidence (nass). There is no difference
between abandoning the explicit text and abandoning rulings derived through analogy (Abu Zahra,
1996, p. 283).

The view—which al-Shafi‘i established as a general principle—that the one issuing a ruling
must base it on the Qur’an, the Sunnah, ijma’, or a binding report (haber-i lazim) is also evident in
the chapter titled “Kitabu Jima’ al-Ilm” in al-Um. According to him, scholars who discuss whether
something is permissible or prohibited must issue rulings based on the Qur’an, the Sunnah,
consensus, or a binding report. Rulings cannot be issued based on istihsan or personal opinion, which
are not included among these sources. According to al-Shafi’i, who accepts analogy (qiyas) as the
sole source of rulings after the aforementioned sources, if it were permissible to issue rulings without
relying on analogy, then everyone—regardless of whether they are mujtahids or muqallits—would
be permitted to issue rulings based on whatever seemed appropriate to their own understanding (al-
Shafi’i, 2011, pp. 9/14-15).

Al-Shafi‘i, who—based on the statements cited—views istihsan as acting in accordance with
what arises in one’s heart or what one deems good without relying on evidence, states that Allah the
Exalted has made the search for evidence an obligation and grounds this view in the following verses:
“It is He who created the stars for you so that you may find your way through the darkness of the
land and the sea” (Al-An’am 6:97), “He has created many other signs. They also set their course by
the stars” (An-Nahl 16:16), “(O My beloved), wherever you set out from, turn your face (in prayer)
toward the Sacred Mosque. Wherever you may be, turn your faces toward it so that people may have
no argument against you” (Al-Baqarah 2:150).

Drawing attention to the necessity of ijtihad through the analogy of the qibla—and limiting
this ijtihad through qiyas—al-Shafi’i explains the aforementioned verses as follows:

“It is reasonable to assume that Allah the Exalted’s command to people to turn their faces
toward the Sacred Mosque is based solely on the evidence found therein. Not based on what they
deem appropriate, or on what arises in their hearts, or on what comes to their minds without the
evidence that Allah the Exalted has made obligatory. For Allah the Exalted has made it clear that He
has not left them to their own devices. It also stands to reason that if Allah the Almighty commands
people to turn their faces toward the Sacred Mosque even though the Sacred Mosque itself is not
visible to them, then He has not granted them the freedom to turn their faces wherever they please
without the intention of seeking evidence regarding it.” (Shafi’i, 2011, pp. 9/71-72).

1.2.2. There Is No Specific Rule for Istihsan

Al-Shafi’i, who has consistently emphasized on various occasions that the sources of legal
rulings are the Qur’an, the Sunnah, ijma’, a binding report, and—as a last resort—ijtihad, views
istihsan as a method that falls outside these categories and lacks a specific criterion or rule. In this
context, al-Shafi’i made the following observations: “As can be seen, if a judge or mufti expresses
an opinion on a matter for which there is no report or analogy and says, ‘I have applied istihsan,’
another person may similarly say, ‘I have applied istihsan,” and issue a ruling contrary to the one he
gave. In this situation, every judge and mutfti in a given region would issue rulings based on their
own istihsan, resulting in numerous rulings and fatwas on the same issue” (Shafi’i, 2011, pp. 9/75—
76).
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Maverdi (d. 450/1058), who followed the Shafi’i school of thought, also used the following
statements to point out that there is no specific rule for istihsdn and that resorting to this method
would lead to an increase in disputes: “If one acts based on istihsan without any basis, unstoppable
disputes will arise. ‘Had the Qur’an been from anyone other than Allah, they would certainly have
found therein many contradictions’ (An-Nisa 4:82)—this verse demonstrates that istihsan is not valid
in the sight of Allah due to the many disagreements arising from it” (Maverdi, 1994, p. 16/164).

Looking at al-Shafi’i’s assessments above, it becomes clear that there is no single rule
governing istihsan. As far as can be understood from al-Shafi’i’s statements, the reason for the
emergence of multiple fatwas and rulings is that, since istihsan has no basis, it lacks a specific rule
or criterion. Again, based on al-Shafi’i’s statements, the primary reason for the issuance of many
different rulings and fatwas on a single issue is the application of the principle of istihsan. This is
because istihsan lacks a standard capable of distinguishing the valid from the invalid. If it were
permissible for every mufti, judge, or mujtahid to apply istihsan in a matter where there is no explicit
textual evidence, this would lead to the emergence of numerous rulings on a single issue. These
rulings would have no guiding principle, nor would there be a standard to determine what is correct
(Bahisin, 2007, p. 133; Buga, n.d., p. 138).

Muhammad Abu Zahra (d. 1974), stating, “One cannot object to al-Shafi’i by arguing that
‘analogy, like istihsan, leads to different rulings on the same issue,”” essentially sets forth the
understanding of analogy within al-Shafi’i’s system while explaining his reasoning. For, according
to him, the method of giyas is based on a previous example, which is the asl—one of the essential
elements of qgiyas. In this case, qiyas is bound by a specific rule, whereas this is not the case with
istihsan (Abu Zahra, 1996, p. 282). Ultimately, acting upon istihsan leads to significant confusion
and disagreement in the realms of legal rulings and fatwas. It results in the emergence of various
rulings and fatwas on the same issue (Musa, 1983, p. 406).

1.2.3. Istihsan Is Contrary to the Prophet’s Method

The Prophet did not answer the questions posed to him based on his personal whims and
desires. Since the Prophet was followed absolutely, if he had acted according to his own judgment,
all of the Companions would have complied with these actions unconditionally. However, the
Prophet waited for revelation regarding the matters brought to him (Bahisin, 2007, p. 133; Ziihayli,
1986, p. 749; Sener, 1981, p. 133).

To establish that istihsan contradicts the Prophet’s method, al-Shafi’i, at the very beginning
of the section on istihsan in al-Um, stated that, in accordance with the general principle, the sources
of legal rulings are the Qur’an, the Sunnah, matters on which scholars are in consensus (ijma’), or
analogy (qiyas). Believing that istihsan does not fall within the scope of these sources, al-Shafi’i
stated that it is not permissible to issue rulings based on istihsan. He then cited the verse “Does man
think he will be left to wander aimlessly?” (al-Qiyamah 75:36)—which he had previously presented
as evidence that istihsan contradicts the Prophet’s methodology—as further proof. According to al-
Shafi’i, one who acts in this manner opposes not only the Prophet’s method but also the general
method of the prophets (al-Shafi’i, 2011, p. 9/68).

Al-Shafi’i responds to the objection, “How do you conclude that istihsan contradicts the
Qur’an and the Prophet’s methodology?” as follows: “Allah, the Exalted, says to the Messenger of
Allah: ‘Follow what has been revealed to you from your Lord’ (Al-An’am 6:106). He also says, ‘(We
have commanded you): Judge among them by what Allah has revealed, and do not follow their
desires’ (Al-Ma’idah 5:49). Furthermore, one day some people came to the Messenger of Allah and
asked him about the People of the Cave and others. The Messenger of Allah replied, ‘I will inform
you tomorrow.’ In other words, he meant to say, “I will ask Gabriel, and then I will inform you.”
Upon this, Allah the Exalted revealed the following verse: “Do not say about anything, ‘I will do this
tomorrow,” without adding, ‘if Allah wills’ (insha’Allah)” (Al-Kahf 18:23-24).
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Al-Shafi'i continues his discussion using other examples to demonstrate the invalidity of
istihsan. For example, he attempts to prove with verses that the Prophet, upon whom be peace, told
the Companions who had sought a fatwa to wait—since no verse had yet been revealed—and then
summoned them after the verse was revealed to inform them of the ruling concerning them (Shafi’i,
2011, p. 9/68). In this context, al-Shafi’i gives the following example: “The wife of Evs b. Samit
came to the Messenger of Allah and complained about her husband, stating that he had practiced
zihar against her (al-Ahzab 33:4). The Messenger of Allah did not respond to the woman until the
verse, ‘Allah has heard the words of the woman who argues with her husband and complains to
Allah’ (al-Mujadilah 58:1), was revealed. As seen in this example, when the woman came to the
Prophet and complained that her husband had said to her, “You are to me like my mother’s back;
you are forbidden,” the Prophet did not respond based on his own judgment—that is, according to
his own opinion—but waited for revelation on the matter (Abu Zahra, 1996, p. 281).

Another example given by al-Shafi‘i regarding the Prophet’s practice of refraining from
issuing a ruling and instead waiting for revelation to come down is as follows: A man from the Aclan
tribe (Uwaymir al-Aclani) came to the Messenger of Allah and accused his wife of adultery. The
Messenger of Allah said, “Nothing has yet been revealed regarding this matter,” and waited for
revelation. When the revelation came, he summoned both of them, and they exchanged curses as
commanded in the Qur’an (an-Nir 23:6-9). After recounting this incident, al-Shafi’i also cites the
following verses to demonstrate that the Prophet did not issue rulings based on his own opinion
regarding the matters brought to him: “Judge between them by what Allah has revealed” (al-Ma’idah
5:49), “O David! We have made you a vicegerent on earth. So judge between the people with justice”
(Sad 38:26).

Looking at the examples given by al-Shafi‘i, the Prophet (peace be upon him) did not act
according to his own judgment when faced with questions posed to him, but rather awaited
revelation. If it were permissible for someone to issue a ruling based on istihsan, the Prophet (peace
be upon him) would certainly have done so and issued a fatwa in accordance with what istihsan
required. Therefore, it is not permissible for any mujtahid to issue a ruling based on istihsan. A
mujtahid must issue a ruling only based on binding evidence (Abu Zahra, 1996, pp. 281-282). Al-
Shafi’i then provided supporting examples: “No one has been commanded to rule with justice
without knowing what the truth is. The truth is known only through divine revelation from Allah or
through evidence derived from it. Allah has revealed the truth in His Book and then in the Sunnah of
His Prophet. Therefore, the ruling regarding every event that befalls a Muslim has been stated in the
Qur’an either directly (nass) or indirectly (delalet)” (Shafi’i, 2011, p. 9/69).

Al-Shafi’i points out that the Prophet’s praise of ijtihad in the absolute sense should not be
understood as meaning that a person should engage in ijtihad according to his own whims. For,
according to him, ijtihad itself is not the foundation; rather, it is an activity carried out based on
another foundation. That foundation is the Qur’an and the Sunnah. Therefore, it is not permissible
for the mujtahid to set aside these sources and follow his own desires in the act of ijtihad. In essence,
istihsan also refers to the mujtahid setting aside the sources and reaching a conclusion based on his
own opinion (Shafi’i, 2011, pp. 7/496-497).

After identifying the starting point of ijtihad as described, Shafi’i states that in the second
stage, ijtihad will be performed by applying analogy to the foundational sources. He grounds this in
the analogy of the gibla. For example, a person who can see the Kaaba prays by facing it. One who
cannot see the Kaaba, however, faces it by means of indicators; for the Kaaba is the fundamental
reference point. If a person who cannot see the Kaaba does not engage in ijtihad by referring to these
indicators but instead acts according to their own judgment, they have erred and must repeat their
prayer. Accordingly, whoever engages in ijtihad in accordance with the Qur’an and Sunnah is correct.
Whoever exercises ijtihad without relying on these sources falls into error (Shafi’i, 2011, p. 7/497).
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According to al-Shafi'i, the principle of istihsan—which contradicts the Prophet’s method—
is also a practice that contradicts the method of the Companions. While seeking an answer to the
question of what criteria should be used to determine the equivalent of an animal killed as punishment
when a person in ihram hunts, al-Shafi’i noted that the Companions used the method of analogy
(qiyas) in this situation (al-Shafi’i, 2011, p. 9/72). Consequently, when faced with an issue, the
Companions issued rulings either based on a textual evidence (nass) or by applying analogy to a
textual evidence. As seen in the example cited, they employed the method of analogy and did not act
based on their own opinions or personal preferences (Buga, n.d., p. 137).

1.2.4. Istihsan Is a Challenge to Sharia Evidence

Imam Shafi’i, who built his legal philosophy on four foundations—the Qur’an, the Sunnah,
ijma’, and qiyas—also regarded these as indispensable prerequisites for scholarly competence in
religious matters (Shafi’i, n.d., p. 39). In Al-Um, Shafi’i also followed a similar approach, noting
that the sources of knowledge regarding Shari’ah rulings consist of various layers (Shafi’i, 2011, p.
8/764).

Al-Shafi‘i, who took care not to stray beyond the four sources of evidence he recognized in
his understanding of law, essentially regarded these as part of the textual evidence (nas) and preferred
to adhere to the nas as much as possible when resolving any legal issue. He generally accepted public
interests (maslahat) that did not contradict the spirit of Islam (Duman, 2012) as evidence, but he was
concerned that practices falling outside of these would open the door to arbitrariness. Since the
istihsan method also falls outside the scriptural texts mentioned above, ruling by istihsan would
effectively amount to contradicting these texts. On the other hand, it is evident from numerous
statements Shafi’i used on various occasions that he actually characterized istihsan as “contradicting
the sources of Islamic law.” He states: “It is permissible for one qualified to serve as a judge or mufti
to render a ruling or issue a fatwa only based on binding evidence. This includes the Qur’an, the
Sunnah, matters on which scholars are in consensus (ijma’), or analogy (qiyas) based on some of
these.” It is not permissible to issue rulings or fatwas based on istihsan, for istihsan is not included
among the binding and recognized sources of evidence” (Shafi’i, 2011, pp. 9/67-68).

When addressing the topic of Kitabu Ibtali’l-Istihsan, al-Shafi‘T adopted the method of
beginning with the verses and hadiths that would serve as the basis for his views. In other words, al-
Shafi‘1, who built his fundamental framework upon the verses and hadiths, sought to prove the
invalidity of istihsan by establishing a connection between them and the istihsan method. For
example, he cited the verse, “Today I have perfected your religion for you, completed My favor upon
you, and have chosen Islam as your religion” (Al-Ma’idah 5:3) in this context (Shafi’i, 2011, p. 9/57).
He also narrated that the Prophet (peace be upon him) said: “I have not left out anything that Allah
has commanded you to do; I have certainly commanded you to do it. Likewise, I have not left out
anything that He has forbidden you from; I have certainly forbidden you from it. The Trustworthy
Spirit has placed this in my heart: no person will die before their provision is complete. Therefore,
seek your provision through lawful means” (Shafi’i, 2011, p. 9/70). The cited texts demonstrate that
the Shari‘ has declared the entirety of the religion, and thus all that is commanded and prohibited has
been conveyed. This serves to convey that rulings in religion cannot be based on opinions lacking a
basis, for there is no area here left to human discretion (Abu Zahra, 1996, p. 280).

Al-Shafi’i holds the view that a ruling cannot be issued without relying on a binding textual
source or by analogy to such a source. He states that issuing a ruling while disregarding these
principles amounts to saying, “I will do what I like, even if I have not been commanded to do so”
(Al-Shafi’i, 2011, p. 9/73). It can therefore be said that, in al-Shafi’i’s view, these statements imply
that when a text exists on a matter, a person’s application of what he finds pleasing—or, in other
words, what he deems appropriate (istihsan)—amounts to opposing those texts.
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Shafi’i, who, as is well known, attaches special importance to analogy (qiyas) in the
hierarchy of evidence, also conditioned ijtihad on analogy; thus, he held the view that a mujtahid
must necessarily employ analogy when engaging in ijtihad. As a reflection of this, he strongly
opposed the abandonment of analogy and used quite harsh language on this subject (Shafi’i, 2011,
pp- 9/74-75). Al-Shafi’i did not hesitate to cite subsidiary issues supporting his view; in this context,
he provided the following example: “If a person knowledgeable about the current market comes and
says, ‘When I compare this to a good purchased by someone else and price it accordingly, the defect
in that good requires me to apply analogy to add this much to the price, but I prefer something else,’
it is not permissible for the judge to accept what he prefers” (Shafi’i, 2011, p. 9/75).

As seen in the examples provided, al-Shafi‘i himself used the term “istihsan” several times
to emphasize that it is, in fact, a subjective opinion—acting on the basis of personal inclination and
whim. Furthermore, since, in his view, analogy (qiyas) holds the position of the fourth source of
Islamic law and is an indispensable element of ijtihad, setting aside analogy and ruling based on
istihsan would amount to opposing the sources of Islamic law.

1.2.5. One Who Applies Istihsan Establishes (a New) Sharia

An effort has been made to demonstrate just how unnecessary and invalid istihsan—which
is primarily presented as an alternative method to qiyas—is within al-Shafi’i’s system. Setting aside
al-Shafi’i’s own objection, there is a statement—which cannot be found in his extant works but is
transmitted as having been attributed to him—that “one who applies istihsan establishes (a new)
Sharia.” This statement is cited in nearly all works on usul, particularly those by scholars of the
Shafi’i school, whenever the topic of istihsan is discussed (Ghazali, 1993, p. 2/467; Razi, n.d., p.
6/123; Amidi, 2003, p. 4/191; Karafi, 1995, p. 9/4026; Ibn al-Subki, 2003, p. 110; Zarkashi, 1992, p.
6/87; Feyzullah, 1989, p. 76; Sha‘ban, 2008, p. 181; Zuhayli, 2008, p. 90). Although such a statement
does not appear in Shafi’i’s works, it is a fact that there are expressions that could be formulated in
this way. In other words, as will be seen below, Shafi’i has made some statements that, while not
using the exact wording, convey the same meaning (Pekcan, 2003, p. 164).

In the “Kitab al-Akdiyya” section of *al-Um*, al-Shafi‘1, while discussing the scholarly
qualifications required of a judge, states that the judge must always consult with those who have a
thorough knowledge of the Book of Allah and the Sunnah of His Messenger (al-Shafi‘t, 2011, p.
7/504). In this context, after stating that the sources of legal rulings are the Book, the Sunnah, ijma’,
and qiyas, Shafi’i rules out any alternatives beyond these and uses the following statements, which
serve as the basis for the quote attributed to him above:

“If a person, outside of the evidence we have mentioned (the Qur’an, Sunnah, ijma’, and
qiyas), says, ‘I apply istihsan,” and deems it permissible to apply istihsan for himself, then in reality
that person has deemed it permissible to establish a (new) sharia (law) for himself in religion (ecaze
linefsihi en yiiserri‘a fi’d-din)” (Shafi’i, 2011, p. 7/504).

Maverdi, while somewhat softening Shafi’i’s words but still attributing them to him, stated:
“It is not permissible for (a mujtahid or judge) to resort to istihsan outside of qiyas. If this were
permissible for him, then it would also mean that it is permissible for him to establish rulings in
religion” (Maverdi, 1994, p. 16/163). Maverdi, who appears to be in agreement with Shafi’i up to
this point, continues the discussion by drawing attention to matters concerning the nature of istihsan.
In conclusion, Maverdi—who does not consider istihsan to be mere arbitrariness—states that istihsan
based on evidence and acceptable to reason constitutes a valid proof (hujjah) and that acting upon it
is obligatory, whereas istihsan that does not meet these criteria is invalid and cannot serve as a proof
in matters of Islamic law (Maverdi, 1994, p. 16/163).

In fact, when examining the statements by al-Shafi’i cited above, it is evident that they
correspond exactly in content to the words attributed to him. In this regard, it is not surprising that
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these statements were transmitted by scholars of usul by attributing them to al-Shafi’i. For al-Shafi’i
expressed his criticism of istihsan mostly in harsh terms. The statement, “One who resorts to istihsan
is, in fact, acting upon what he knows without any evidence that it has been commanded or
prohibited” (Shafi’i, 2011, p. 9/73), can also be cited as one of these harsh statements.

Al-Shafi’i’s approach to istihsan and the negative statements attributed to him regarding
istihsan have occupied a significant portion of the agenda of legal theorists from virtually every
school of thought. Consequently, legal theorists have sought to explain, from various perspectives,
the statement attributed specifically to Al-Shafi’i: “Whoever applies istihsan establishes a (new)
sharia.”

Imam al-Harameyn al-Juwayni (d. 478/1085), in his work al-Talhis, offers the following
assessment regarding this statement attributed to al-Shafi’i: “The majority of scholars hold the view
that evidence must be investigated and rulings must be based on this evidence. For this reason, they
have ruled that istihsan not based on any evidence or rule is invalid.” Juwayni then reports that Imam
Malik and al-Shafi’i held this view, and even quotes al-Shafi’i as saying, “Whoever applies istihsan
is as if he has established a (new) sharia” (Juwayni, 1996, p. 3/310).

Abdiilvahid b. Ismail er-Rayani (d. 502/1108), in interpreting the statement attributed to
Shafi’i, states: “It means that a person establishes a law of his own outside the law of the Prophet.”
(Karafi, 1995, p. 9/4026). Ibn al-Hacib (d. 646/1249) explains al-Shafi’i’s intent as follows:
“Whoever issues a ruling on a legal matter based on his own opinion without relying on evidence
has, by issuing a ruling without relying on the evidence Allah has made legitimate, placed himself in
the place of Allah, who is the true Lawgiver” (Ibn al-Hacib, 2006, p. 2/1193).

Taceddin es-Siibki (d. 771/1371) wrote the following about this statement in his work al-
Esbah wa’n-Nezair: “Abu Hanifa accepted istihsan. Many scholars, both past and present, have
strongly opposed it. According to reliable narrators, al-Shafi’i stated, ‘One who applies istihsan
establishes a (new) sharia.”” Ibn al-Subki later adds that while he did not come across this famous
statement as “his own words,” al-Shafi’i did use expressions conveying this meaning in his works
(Ibn al-Subki, 1991, p. 2/194). In Jam* al-Jawami*, Ibn al-Subki also articulated his view on istihsan
using the following words: “Judging by the explanations offered by the Hanafis regarding istihsan,
there is consensus among all scholars on this matter. However, if we are speaking of a type of istihsan
that is disputed, lacks a basis, and involves expressing an opinion based on personal desires and
preferences, then in this case, the one who employs istihsan has effectively established a ruling on
his own. The type of istihsan that al-Shafi’i opposed is precisely this kind” (Ibn al-Subki, 2003, p.
110) Bedreddin al-Zarkashi (d. 794/1392), who appears to have focused more on the lexical meaning
of istihsan, describes this term as “one of al-Shafi’i’s beautiful expressions” (Zarkashi, 1992, p. 6/87).

Zekiyiiddin Sha‘ban, one of the modern legal scholars, states regarding this statement:
“Anyone who establishes a ruling through istihsan is, in effect, establishing a religious law on his
own (without evidence). This is not permissible, for this authority belongs to Allah; He reveals His
divine laws through the messengers He has appointed” (Sha‘ban, 2008, p. 181).

Mustafa Dib al-Bugha (d. 2025), without delving into whether this statement attributed to al-
Shafi‘i actually belongs to him, affirms that the statement is correct, that istihsan constitutes defiance
against Allah and His Messenger, and therefore, ruling by istihsan is impermissible. However, he
clarifies that what al-Shafi’i meant was the literal meaning of istihsan with the following words:
“What al-Shafi’i meant by this statement is istihsan that is not based on any rule or evidence, but
rather ruling according to one’s own whims and desires. This statement does not apply to the term
‘istihsan’ as used by the Hanafis and Malikis, which is based on evidence. These jurists have always
relied on evidence when applying istihsan” (Buga, n.d., pp. 139-140).
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Ultimately, it is a point accepted by researchers who have examined the issue that the
statement attributed to al-Shafi‘i—"“Whoever applies istihsan establishes a (new) sharia”—cannot be
found in al-Shafi‘i’s extant works. Given that various expressions in his works could serve as the
basis for the statement in question, it is not known that any objection has been raised suggesting that
al-Shafi’i would not have made such a statement. Considering al-Shafi’i’s general stance toward
istihsan, it seems highly likely that he would have used such an expression. Moreover, it would be
entirely natural for him to have done so.

2. The Claim That Imam Shafi’i Ruled Based on Istihsan

From the beginning of this study to this point, it is evident that Imam Shafi’i has quite clearly
demonstrated his negative stance toward the method of istihsan in his understanding of law.
Furthermore, unlike those who hold opposing views, Shafi’i did not distinguish between the literal
and technical meanings of istihsan in his critique of the method. Consequently, it can be said that
Shafi’i regarded istihsan, in an absolute sense and without any qualifications, as an unnecessary and
invalid method.

Although Shafi’i explicitly rejected istihsan as described, the claim by his opponents that he
applied the istihsan method in the branches of figh has always remained a topic of discussion. For
example, Abu’l-Usr al-Pezdevi (d. 482/1089), a Hanafi scholar of usul, states that al-Shafi’i used
istihsan, as evidenced by the phrases “(estahibbu) I find this desirable” found in some of his books.
Pezdevi later states: “Some have objected to the Hanafis’ use of istihsan because they did not
understand its nature. However, once the Hanafis’ use of istihsan is understood, no dispute arises.
For the Hanafis, when acting upon istihsan, have not abandoned the evidence by following mere
whim and desire” (Buhari, 1997, pp. 4/17—18). Shams al-Imam al-Serahsi (d. 483/1090 [?]), on the
other hand, after quoting Shafi’i as saying, “I find it appropriate (estahsinu) for the mut’ah to be
thirty dirhams,” sought to prove his claim by stating, “Here we see that Shafi’i did not object to
istihsan” (Serahsi, 1993, p. 2/207). As can be understood from the information provided, members
of the Hanafi school, on the one hand, adopted a defensive stance against the accusations of
arbitrariness leveled by al-Shafi’i, while on the other hand, they sought to refute al-Shafi’i’s claims
by advancing counter-arguments.

On the other hand, it can be said that those who claim that al-Shafi‘i employed istihsan in
the branches of figh actually aim to reconcile the disputes that arose between al-Shafi‘i and his
opponents regarding istihsan. For after presenting examples of Shafi’i’s use of'istihsan, his opponents
emphasized that the core of the debate centered on a matter of terminology (Serahsi, 1993, pp. 2/207—
208; Buhari, 1997, pp. 4/17-18; Ozdemir, 2017, pp. 127-128). Members of the Shafi’i school, on
the other hand, have generally stated that Shafi’i used the term istihsan in its literal sense and did not
use it in its technical sense at all (Ghazali, 1993, p. 2/470; Razi, n.d., pp. 6/126—127; Ibn al-Subki,
2003, p. 120; al-Zarkashi, 1992, p. 6/96). To explain this view, Fahreddin al-Razi (d. 606/1210)
states, “Our colleagues are in agreement regarding the rejection of istihsan,” and clarifies that the
disagreement concerning istihsan does not pertain to its literal meaning but rather to its technical
meaning. Al-Razi subsequently sought to demonstrate that disagreement regarding the literal
meaning of istihsan is impossible by citing examples from the Holy Qur’an, the Sunnah, and the
statements of the mujtahid imams (Al-Razi, n.d., pp. 6/126—127).

The claim that al-Shafi'i resorted to the istihsan method in the branches of figh has been a
major focus of discussion among Shafi'i legal theorists. Indeed, members of the school have
examined the specific issues in which Shafi’i is alleged to have used istihsan one by one and have
sought to respond to those holding opposing views (Ozdemir, 2017, pp. 126-137; Oztiirk, 2015, pp.
71-77; Giiler, 2023, pp. 115-130). Examples in this regard include Abu Sa’id al-IstahrT (d. 328/940),
Ibn al-Kas (d. 335/946), Muhammad b. Ali al-Kaffal (d. 365/976), Abu Ali al-Sinjt (d. 430/1039),
al-Mawardi, al-Ruyani, and al-Zarkashi. To summarize: The common thread running through the
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responses offered by the Shafi’i school to the numerous arguments and examples presented by those
who claim that al-Shafi’i employed istihsan in the branches of figh is that al-Shafi’i issued rulings
on the matters in question not based on istihsan—which lacks any basis—but rather on binding
evidence (Maverdi, 1994, p. 16/166; Ibn al-Subki, 2003, p. 120; Zerkesi, 1992, pp. 6/95-96).

Conclusion

In the second century of the Hijri calendar, when the formation of the science of figh was
complete, the dominant schools of jurisprudence were, on the one hand, the Hanafi school, which
adhered to the “ahl al-ra’y” approach, and, on the other hand, the Maliki school, characterized by the
“ahl al-hadith” approach. Al-Shafi’i, who developed a critical discourse against these schools of
jurisprudence, thus established a new legal system.

Shafi’i, with his new understanding of law and interpretation of sources, reacted against
certain methods employed by both figh circles that reflected their respective legal philosophies.
Among the methods to which Shafi’i objected, istihsan stands out. It is generally accepted that
istihsan, as a source of legal rulings, was first used by the Hanafis. Furthermore, istihsan has become
a method synonymous with the Hanafi school. In this sense, Shafi’i’s primary interlocutors were the
Hanafis, who made the most extensive use of istihsan. Indeed, one of the most significant endeavors
of later Hanafi legal theorists was to defend against Shafi’i’s criticisms and, following this defense,
to put forward counterarguments.

Al-Shafi'i established the fundamental framework of legal thought by grounding it in the
Qur'an, the Sunnah, ijma’, and giyas. Concerned that excessive reliance on ijtihad based on personal
opinion (rey) would lead to arbitrariness in the field of law, Al-Shafi'i first restricted ijtihad through
giyas and then defined the limits of giyas itself, thereby proposing a solution. By limiting ijtihad
through qiyas, Shafi’i—operating on the premise that qiyas is based on a fundamental principle—
concluded that istihsan, which the Hanafis used as an alternative to giyas, was not grounded in such
a principle. Therefore, from Shafi’i’s perspective, istihsan—which is not based on a fundamental
principle—represents nothing other than arbitrariness.

There has been considerable debate regarding whom al-Shafi’i targeted in his criticism of
istihsan, whether the istihsan he referred to was the same as that used by his opponents, and whether
the parties understood each other’s positions as they should have. Similarly, there has been debate
over whether al-Shafi’i ruled based on istihsan in the branches of figh, and his opponents have
frequently claimed that he did indeed use istihsan.

Setting aside these debates, given that he based his legal philosophy on the concepts of the
Qur’an, the Sunnah, ijma’, and giyas—and placed particular emphasis on qiyas—Shafi’i opposed
the use of istihsan, which falls outside these categories, as a method of ijtihad. Therefore, it can be
safely said that al-Shafi’i targeted istihsan not in its literal sense but in its technical sense. As a result,
the claim that he ruled according to istihsan in the branches of figh does not appear to be accurate.
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Imam Sifii’ye Gore istihsanin Mahiyeti: Keyfilik mi Yontem mi?

Giris

Fikih diisiincesinin ehl-i re’y-ehl-i hadis (Kiliger, 1994, ss. 10/520-524; Aydinli & Ogiit,
1994, ss. 10/507-512; Koginkag, 2018) seklindeki ayirimi esas alindiginda ehl-i re’y anlayisina sahip
Kife-Bagdat merkezli Hanefilik ile agirlikli olarak ehl-i hadis anlayisinda oldugu kabul edilen
Medine merkezli Maliki fikih gevresinin hakim oldugu bir ortamda bagka bir fikih anlayisiyla ortaya
ctkan Muhammed b. Idris es-Safii (8. 204/820) iigiincii bir alternatif gelistirmistir. Bu alternatifle
zikredilen iki fikih anlayisindan farklilasacak olan imam Safii’nin belki de basta gelen en 6nemli
farklilig1 Stinnet’e ve kiyasa yaptigi vurgudur.

Bahsedildigi haliyle ayn1 zamanda yeni bir kaynak telakkisi gelistiren Safii boylece 6zgiin
bir hukuk anlayis1 da ortaya koymustur. Hareket noktas1 bakimindan selefleri gibi hukuk normlarini
Kitap, Siinnet, icma ve kiyas olarak belirleyen (Kozali, 2024) Safii, bu merhaleden sonra ayrica
Siinnet’in konumu iizerinde yogunlasip haber-i vahidleri daha iglevsel hale getirmeye galigmasi ve
ictihad ameliyesini de kiyasa indirgemesiyle digerlerinden oldukga farklilasmistir. Hiikiim verirken
mutlaka 6nceki bir 6rnege gore hareket edilmesi gerektigini diisiinen Safil bunun ancak kiyasla
miimkiin olacagini, dolayisiyla kiyas disindaki bahusus Hanefiler tarafindan kiyasa alternatif olarak
kullanilan istihsan yonteminin herhangi bir asla dayanmayan keyfi bir ictihad metodu oldugunu iddia
etmigtir.

Ulkemizde istihsan konusuna dair pek ¢ok calisma bulunmakta olup bu calismalar istihsan
yontemini degisik agilardan ele almistir. Bu anlamda istihsan etrafinda oldukg¢a zengin bir literatiiriin
olustugu ifade edilebilir. Daha ozele inildiginde imam Safii’nin istihsana yaklasimini isleyen
caligmalar simirli sayidadir. Ornegin “Imam Saifii’ye Gore Istihsan” adiyla Muhittin Ozdemir’in
yiiksek lisans tez calismasi bu alanda ilk ¢alismalardan sayilabilir. Daha sonra “Imam Safii’nin Islam
Hukuk Kaynaklarindan Istihsana Yaklagimi” diye kitap olarak da yayinlanan (Ozdemir, 2017) bu
caligmada Ozdemir, istihsan hakkinda genel bilgiler verdikten sonra Safii’ye gore hiikiim verme
kaynaklarinin neler oldugu konusu {izerinde durmustur. Calismanin merkezini olusturan Safii’nin
istihsan anlayisin1 detaylariyla birlikte isleyen Ozdemir, istihsan etrafinda meydana gelen
tartismalarin lafiz ve mana boyutuna dikkat ¢ekmistir. Yazara gore Safii istihsani lafiz olarak
kullanmay1 reddetmemistir. Dolayisiyla tartismanin merkezi mana boyutu yoniiyledir. Mana
boyutundan kasit Safii’nin terim anlamda istihsan1 kullanip kullanmadigidir. Burada ulagilan netice
ise Safil istilah manasiyla istihsan1 kullanmamis dolayisiyla da hiikkiim verme kaynaklarindan
saymamustir (Ozdemir, 2001).

“Safii Istihsan Yapmis miyd1?” isimli calismasiyla Ali Pekcan; istihsanin tiirlerini, istihsani
delil olarak kabul eden ve etmeyen ekolleri inceledikten sonra Safii’nin istihsana bakisini ele almugtir.
Pekcan bu noktada Safit’nin istihsana karsi olumsuz tavrini asir1 (miifrit) goriislerinden biri olarak
telakki ettigi gibi Safii’nin agik¢a belirtmese de esasinda igerik olarak ve 6zii itibariyla istihsan
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yontemini kullandigi iddia etmistir (Pekcan, 2003). Ahmet Oztiirk ise “Imam Safii’nin Ibtalii’l-
Istahsan’1 ve Ona Karsi Erken Donem Hanefi Usulciilerinin Verdigi Cevaplar” adli ¢aligmasiyla,
Safit’nin istihsan anlayisini verdikten sonra erken donem Hanefi usulciilerin Safit’ye verdigi
cevaplari irdelemistir. Sonug olarak Oztiirk, Safii’nin elestirip kars1 ¢iktig1 istihsan ile Hanefilerin
uyguladig istihsanin mahiyetinin farkli oldugu kanisina varmistir (Oztiirk, 2015).

Bu arastirmada Imam Safii’nin cedid dénemi en onemli iki eseri olan er-Risdle ve el-Um
iizerinden istihsana bakiginin izleri aranacaktir. Esasinda giiniimiize kadar ulagmas1 hasebiyle bu iki
eser ve icindeki veriler Safii’nin genel anlamda hukuk diistincesinin kodlarini1 tasimaktadir. Bu
durumun dogal bir yansimasi olarak zikredilen eserler merkeze alindiginda Safii’nin genel hukuk
anlayis1 yaninda istihsan 6zelindeki hukuk anlayis1 da kendini gosterecektir. Safii’nin hukuk
sisteminin temel hareket noktasini olusturan Kitap, Stinnet, icma ve kiyas Safii agisindan tartismasiz
ve Ozel bir konuma sahiptir. Bir ictihad tiirli olan kiyasa 6zel bir yer ayiran Safii’nin diger ictihad
yontemlerine mesafeli durdugu bilinmektedir. Burada bir makalenin siirli hacmi dikkate alinarak
calisma Safi’nin istihsan elestirisiyle sinirli tutulacaktir. Boylece Safii’nin istihsana yaklasimi
ayrintili ve de acik bir sekilde ortaya konmaya g¢aligilacaktir.

1. imam Sifii’ye Gore Istihsanin Mahiyeti

Imam Safii’nin cedid goriislerini yansitan en Snemli iki eser er-Risdle ve el-Um adh
eserleridir. Calismanin konusu olan istihsan her iki eserde de islenmekle beraber farkli baglamlarda
ele alinmaktadir. Bu sebepten 6tiirii Safii’nin istihsana yaklasimi dnce er-Risdle akabinde el-Um’de
incelenecektir.

1.1. er-Risdle’de istihsanmin Mahiyeti

er-Risdle’de (Bedir, 2005, ss. 35/117-119) fikih usuliine iligkin bir¢ok konu islenmekle
birlikte, Safii’nin istihsana yaklagimini yansitmasi bakimindan “babii’l-istihsan” boliimil ayrica
Oonem tasimaktadir. Safii bu boliimde istihsana oldukca sinirli yer ayirmistir. Bashigin adi “istihsan”
olmasina karsin igerige bakildiginda daha ¢ok kiyas ve ictihad konularimin islendigi anlagilmaktadir
(Ozdemir, 2017, s. 103). Nitekim bu baslik altinda “istihsan” kelimesinin farkli tiirevleriyle birlikte
sadece bes defa kullanildig: tespit edilmistir.

1.1.1. istihsan Telezziizdiir

Imam $Safii, bu boliime istihsana bakisinin temelini olusturan ciimleler sarf ederek
baslamaktadir. Bu baglamda Kitap ve Siinnet’te hitkkmii gegmeyen bir meselede, bunlar1 esas alip
¢cOziim arayisina girmek gerektigini belirtmektedir. Safii’nin bahsettigi ¢6ziim arayist ictihad
faaliyetidir ki Safii bu faaliyeti ictihad tiirlerinden biri olan kiyas yontemiyle sinirli tutmaya
calismaktadir (Safii, t.y., ss. 503-506). Boylece kendi fikhi anlayisinin disinda kaldigini diigiindiigii
istihsan prensibinin gecersiz bir delil oldugunu ispat etmek igin istihsanin tanimi sayilabilecek
ctimleler kullanmustir.

Safii, istihsan hakkindaki diisiincesini ve belki de istihsani tanimlamasmin en &nemli
unsurunu olusturabilecek hususu; “istihsan ancak telezziizdiir” ($afii, t.y., s. 507) climlesiyle dile
getirir. Arapca bir kelime olan “telezziiz” sézciiglinlin kokil “lezeze” ve “el-lezzetli” seklindedir.
Sozliikte “acinin, elemin ve ¢irkinligin ziddi, bir seyi tathh bulmak, tatli saymak, bir seyden zevk
almak, tat almak ve bir seye karsi istahli olmak” gibi anlamlara gelmektedir (Ferahidi, 2003, s. 4/81;
Ibn Manzfir, t.y., ss. 5/4023-4024; Ma‘laf, 2007, s. 719). Ayette gegen “icenlere lezzet veren saraptan
irmaklar” (Karaman & vd., 2014, s. Muhammed 47/15) ibaresindeki “lezzet” kelimesi buradaki
sozliik anlaminda kullanilmistir ve “tat, zevk” manasindadir (ibn Manzir, t.y., s. 5/4024). Safii de
“istihsan ancak telezziizdiir” climlesiyle, istihsanla hiikmetmenin insanin kendi zevkine, heva ve
arzularma gore hiikiim vermek anlamina geldigini kastetmistir. Zira Safii’ye gore Kur’an ve
hadislerin bulundugu yerde istihsana gore hilkmetmek yasaklanmistir. Ayni1 sekilde kiyasa miiracaat
etmeden istihsan ile hitkmetmek de keyfi ve indi bir tutumdur (Pekcan, 2003, s. 156). Safii akabinde

www.turkishstudies.net/religion



1024 Hasan Giiler

istihsanin keyfilik ve hevaya uymak oldugunu su ayet ile delillendirme yoluna gitmistir: “(Ve su emri
indirdik); aralarinda Allah i indirdigi ile hiikmet, onlarin arzu ve heveslerine uyma” (el-Maide

5/49).

Safii, sz konusu goriisiinii fer‘i bir mesele iizerinden izah etmeye calismaktadir. Ona gore
bir hukuk¢u kdlelerin degerini bilmiyorsa yapmasi gereken emsallerine bakarak deger belirleme
yoluna gitmelidir. Aksi halde haram ve helalin belirlendigi bir hususta istihsan ile hiikiim vermis
olacaktir ki istihsan da ancak zevke gore hiikiim vermektir (Safii, t.y., ss. 506-507).

Safii, zikredilen diigiinceleriyle istihsanin subjektif bir yorum oldugunu ve dolayistyla bu
sekilde helal-haram ¢izgisinin ¢ignendigini iddia etmektedir (Arslan, 2004, s. 286). Seyfeddin el-
Amidi (6. 631/1233) de istihsanin lafzi anlami g6z Gniine alindiginda heva ve arzulara gore hiikiim
verme anlami icerdigine dikkat cekmistir. Ona gore istihsan, ser‘l bir delile dayanmadan fetva
vermektir ki bu da batildir. Bu konuda miictehid ile siradan kimseler arasinda herhangi bir fark da
bulunmamaktadir (Amidi, 2003, ss. 4/191-192).

Safii, istihsanin hevaya gore fetva vermek anlamina geldigini izah ettikten sonra miictehidin,
hiikmii agikca belirtilmeyen meselelerde ancak dogruya isaret eden unsurlara kiyas ederek ve ilmi
bir metotla fetva vermesi gerektigini belirtir (Safii, 2010, s. 274). Bu yontemi benimseyen bir
miictehid, Kitap ve Siinnet’e baglh kalarak hiikmii bulunmayan bir meselede ise bu ikisine kiyas
yoluyla ictihadda bulunur ve boylece keyfi hiikiim vermekten sakinmis olur.

Imam Safii, Risdle’nin “babu keyfe’l-beyan” (Aybakan, 2011, ss. 129-130) bahsinde de
istihsanin arzu ve heveslere gore hitkmetmek oldugunu, buna karsin Allah’in insanlara hiikmiinii
acikladigini, dolayisiyla istihsanin gereksiz ve de gecersiz bir yontem oldugunu “insan, kendisinin
basibos birakilacagin mi saniyor?” (el-Kiyame 75/36) ayetiyle temellendirmektedir. Ayette gegen
“basibos” kelimesi, emredilmeyen ve yasaklanmayan (Safii, t.y., s. 25) veyahut emir ve nehye
muhatap olmayan kisi anlaminda kullamilmistir (Safii, 2010, s. 13). Buna karsilik Allah, insanin
miikellef oldugunu bildirdigi gibi emir ve yasaklarin1 Kur’an-1 Kerim ve Hz. Peygamber araciligiyla
insanlara bildirerek onlar1 kendi hallerine birakmamistir. Oyleyse Kitap veya Siinnet’te
emredilmemis bir seyle hilkkmeden veya fetva veren kisi, aslinda kendini “bagibos” kelimesinin anlam
kapsamina dahil ederek Allah’in emir ve yasaklarini ¢ignemis olur (Buga, t.y., s. 135; EbG Zehre,
1996, s. 280; Arslan, 2004, s. 286).

Safii, zikredilen ifadelerini detaylandirarak soyle siirdiirmektedir: “Bu da (ayetin ifadesinden
hareketle), Peygamber’den baska herkesin ancak istidlal (delil getirmek) suretiyle bir sey
sOyleyebilecegini gostermektedir. Burada “adl” ve “av” ile ilgili ceza konularinda belirttigim gibi,
kimse kendi istihsanina (glizel bulmasina, uygun gérmesine) gore bir sey sdyleyemez. Kisinin kendi
istihsanina gore bir sey sOylemesi, ge¢cmisteki bir 6rnege dayanmaksizin kendisi tarafindan ortaya
atilan bir seydir” (Safii, 2010, ss. 13-14). Safii bu sozleriyle Hz. Peygamber disindakilerin ancak
istidlal yoluyla hiikiim verebilecegini vurgulayarak istidlalin, esasinda istihsanin karsiti oldugunu
ortaya koymustur. “Geg¢misteki bir 6rnek” ifadesiyle de ictihad faaliyetinde kiyasin 6nemine atifta
bulunmustur (Ozdemir, 2017, ss. 106-107).

1.1.2. istihsan Belirli Bir Temelden Yoksundur

Ictihad ameliyesini elden geldigince kiyas ydntemiyle simirli tutma ugrasinda olan Safif,
istihsanin gecersiz bir delil oldugunu ortaya koymak icin kiyas ile istihsam1 siklikla
karsilastirmaktadir. Ozellikle ictihadda bulunurken kiyas1 olmazsa olmaz bir sart olarak gormekte ve
kiyasin temelinin de Kitap ile Siinnet olduguna dikkat ¢cekmektedir (Safii, t.y., ss. 503-504). Safii’nin
bu argiimani, aslinda “istihsan telezzilizdiir” anlayismin devami niteliginde goriilebilir. Zira zevke ve
keyfe gore hiikiim vermek, bu hiikmiin belirli bir temelden yoksun olduguna isaret etmektedir. Bu
konunun mistakil bir baslik altinda ele alinmasina iten sebep de Safii’nin su ifadeleri olmustur: “Hz.
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Peygamber, ictihadi emretmistir. Ictihad da, bir seyi arastirmaya dayanir. Bir seyi arastirmak da bir
kisim delaletlerle olur. Deléletler ise kiyasin esasidir” (Safii, 2010, ss. 273-274).

Istihsan1 arastirma olmaksizin veya bir delile dayanmaksizin hiikiim vermek olarak anlayan
Safii, boyle bir yontemin yanlishigina su ciimlelerle isaret etmektedir: “Allah, Rastlullah’tan sonra
hi¢ kimseye, kendisinden 6nce ge¢mis ilim kaynagina dayanmaksizin fetva verme yetkisi
tammmamustir. Hz. Peygamber’den sonraki ilim kaynagi ise Kitap, Siinnet, icma, sahabilerden intikéal
eden seyler ve belirttigimiz gibi bunlara kiyas yapmaktir” (Safii, 2010, s. 275; Altas, 2024, s. 15).
Safii, bu yaklasimiyla hem bilen hem de bilmeyen kimsenin istihsana gére hitkmedemeyecegini hatta
alimin istihsan yoluyla hiikiim vermesinin daha tehlikeli oldugunu vurgulamak istemistir. Zira
bilmeyen kisi mazur goriilebilirken bilen kimse i¢in ayn1 mazeret s6z konusu degildir (Sener, 1981,
s. 132).

Safii, miras meselesinde de istihsana dayanilarak hiikiim verilemeyecegini agikca “istihsan”
kelimesini kullanarak belirtir. Istihsanin tercih edilmesi halinde bunun herhangi bir delile
dayanmadan kisinin kendi arzusu dogrultusunda hareket etmek anlamina geldigini ve hakimin bdyle
bir yetkiye sahip olmadigini ifade ederek istihsanin keyfiligine isaret eder (Safii, t.y., s. 588). Safil
bu kanaatini su climlelerle agmaktadir: “O da (muariz): Ben ona terekenin kalan yarisin1 miras olarak
vermiyorum, redd (Erdogan, 2013, s. 476) yoluyla veriyorum, dedi. Ben de soyle dedim: Redd
yoluyla ne demektir? Bu senin istihsan ettigin, kendi istegine gore ileri siirdiigiin bir sey midir? Sen
istersen bu mali, 6lenin komsularina veya uzak akrabalarina da verebilir misin? Hakimin boyle bir
sey yapma yetkisi yoktur; ancak ben, ona bu mali zevi’l-erham (Erdogan, 2013, s. 476) olmasi
dolayistyla veriyorum, dedim” ($afii, 2010, s. 316).

1.1.3. Nassin Olmadig1 Durumlarda ictihadin Yolu Kiyastir

Esasen Imam Safii’nin istihsana yaklasimini tam olarak anlayabilmenin &n kosulunun onun
kiyas anlayisin1 (Duman, 2017, ss. 21-435) bilmekten gectigini sdylemek miimkiindiir. Zira ilk olarak
Hanefiler tarafindan ortaya atildigi kabul edilen (Onder, 2006, ss. 181-208) istihsan prensibi esas
itibariyla hukuki meselelerde kiyasin ¢oziimsiizliigiine bir alternatif olarak 6ne siiriilmiistiir. Buna
mukabil Safii, kiyas yontemiyle her sorunun ¢oziilebilecegini iddia ederek basta istihsan olmak {izere
kiyas disindaki ictihad yollarim1 kapatma egiliminde olmustur. Bu diisiincesini de sdyle formiile
etmektedir: Allah’in Kitab1’nda bir Miisliimanin giinliik hayatinda karsilastigi her problemin ¢6ziimii
ya dogrudan (nassan) ya da dolayli olarak (delaleten) bulunmaktadir. Eger dogrudan varsa buna
uyulmasi gerekir. Dolayl bir sekilde varsa bu durumda ictihad yoluyla buna ulasilmaya calisilir ki
bu ictihad da kiyastir (Safii, t.y., s. 477).

Safii, zikredilen diisiinceleriyle fikith metodolojisini ictihad esittir kiyas (Safii, t.y., s. 477)
olarak belirledikten sonra kiyas1 s0yle tanimlamistir: “Kiyas, bir sey hakkinda Kitap ve Siinnet’te
bulunan naslara uygun oldugunu gosteren birtakim isaretlere dayanarak, hiikiim aramaktir” (Safii,
2010, s. 22). Safii, kiyasi deliller hiyerarsisinde Kitap, Siinnet ve icmadan sonra alir ve ihtilaflara
kars1 koruyucu bir yontem olarak telakki etmektedir. O, nas bulunmayan durumlarda igtihadin
kiyasla gerceklestirilmesi gerektigi goriisiinii 1srarla savunmakta; kiyasi ictihadin ilk adimi ve en
islevsel yontemi saymaktadir (Pekcan, 2003, s. 155). Safii, kiyasin mesruiyetini temellendirirken de
Kur’an’a dayanir (Safii, t.y., ss. 485, 486, 487) ve bunun igin ¢esitli ayetleri delil olarak zikreder: “O
kara ve denizin karanliklarinda kendileri ile yol bulasinmiz diye sizin igin yildizlar yaratandu” (el-
En‘am 6/97), “Daha nice alametler (yaratti). Onlar yildizlarla da yollarini dogrulturlar” (en-Nahl
16/16).

Imam Safii, bazi fikhi konularda da Kur’an’da, kiyas ve ictihada isaret edildigine dair cesitli
ayetleri delil olarak getirir. Mesela kible yoniiniin tespiti konusunda yukaridaki ayetleri zikreder.
Sahitlik konusunda iki 4dil sahidin belirlenmesinde; *.../¢inizden iki ddil sahit getirin...” (et-Talak
65/2) ve “...Sahitlerden razi olacaginiz kimselerden...” (el-Bakara 2/282) ayetlerini delil olarak
getirir. Ayrica ihramli bir kisinin avladigi hayvamin denginin (misl) tespitinde; “ihramii iken
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hayvanlarim éldiirmeyin. Kim bu durumda iken av hayvanmini kasten éldiiriirse, ceza olarak, sizden
adil iki sahidin hiikmedecegi 6ldiirdiigii hayvanin dengi evcil bir hayvam Kabe 'ye ulasacak sekilde
kurban etsin” (el-Maide 5/95) ayetini delil olarak zikretmektedir (Safii, t.y., ss. 38-39).

Safii, kiyasin esasi hakkindaki soruya su sekilde karsilik vermektedir: “Hz. Peygamber,
ictihad1 emretmistir. Ictihad da bir seyi arastirmaya dayamr. Bir seyi arastirmak da bir kisim
delaletlerle olur. Delaletler ise kiyasin esasidir” (Safii, 2010, ss. 273-274). ifadelerden anlasildig:
iizere Safii’ye gore Hz. Peygamber ictihadi tesvik etmistir. S$afii’nin kiyas ve ictihadi es anlaml
kullandig1 goz oniine alindiginda, esasinda dolayli olarak kiyasin da tesvik edildigini ifade etmek
istedigi soylenebilir. Kiyasin temelinin delaletlere dayanmasi ise, onun bazi isaretlere, mevcut durum
ve sartlara bagl olarak kurulmasi demektir. Safii, kiyasa biiylik bir 6nem atfetmesine ragmen ilgili
mesele hakkinda hadis varsa kiyasa gore hiikiim verilmesine kesin bir sekilde kars1 ¢ikar. Ornegin
yolculuk halinde su bulamayan kimse teyemmiimle abdest alir. Ancak suya ulasinca artik teyemmiim
gecerli olmaz. Cilinkii teyemmiimle abdest, zaruret haline baglh olarak caiz goriilmiistiir (Safii, t.y.,
ss. 599-600).

Safii, kiyasi bu kadar ¢ok dnemsemesinin ve de ictihadi kiyasa indirgemesinin bir sonucu
olarak esasinda ictihadda bulunacak kimsede aranan ilmi yeterlilikleri kiyas yapacak kiside
bulunmas: gereken sartlar seklinde siralamistir (Safii, 2010, s. 275; Aybakan, 2011, s. 86;). Safii,
mezklr sozlerin ardindan kiyasin farkli formlarim1 g6z oniinde bulundurarak en kuvvetli kiyas
formunu su ctimlelerle dile getirir: “En kuvvetli kiyas sdyledir: Kur’an’da Allah bir seyin azin1 haram
kildigr gibi Rastilulldh da haram kilabilir. Bir seyin azinin haram kilinisindan o seyin ¢ogunun da
haram kilindig1 anlasilir. Onun ¢ogu haram olma yo6niinden az1 gibidir veya haramlik yoniinden daha
agirdir. Ciinkii genel kural geregi dogal olarak ¢okluk azliga galip gelir” (Safii, t.y., s. 513).

Safii, boylece bir mesele hakkinda nas bulunuyorsa nassa, nassin bulunmadigi durumlarda
kiyas yoluyla hiikiim verilecegini belirtmektedir. Kiyasin bir kenara birakilarak istihsan yontemiyle
hiikmedilmesi halinde bunun keyfi bir tutum olacagim 6zellikle vurgulamaktadir. Ornegin Safii’ye
gore Kabeyi géremeyen kisi igin namaz yiikiimliliigii ortadan kalkmaz. Bu kimsenin Kabe’nin
yoniinii dogru sekilde bulabilmesi i¢in gerekli biitiin kriterleri dikkate almasi1 gerekmektedir. Bu
tutum da ictihad ya da kiyas kapsaminda degerlendirilir. S6z konusu veriler dikkate alinmadan bir
sonuca varilirsa bu durumda telezziiz olarak adlandirilan istihsana gore hareket edilmis sayilir (Safii,
t.y., ss. 507-508; Aybakan, 2011, s. 87). Oyleyse Safii agisindan hiikiimler ya dogrudan naslara
dayanir ya da kiyas yoluyla naslara baglanir (Sener, 1981, s. 133).

Konuyu bitirmeden son olarak bir hususa isaret etmek gerekirse, ictihadi kiyasla sinirlamaya
calisan Safii, temel mesaisini bu yonde kullanarak her firsatta kiyasin mahiyetini anlatma gayretinde
olmustur. Oyle ki istihsan ydnteminin gegersizligini kanitlamaya calisirken de bunu kiyasin
mesruiyeti lizerinden temellendirme yolunu tercih etmistir.

1.2. el-Um’de istihsamin Mahiyeti

Imam Safii’nin cedid goriislerini yansitan en onemli fikih kiilliyat: olarak bilinen el-Um
(Aybakan, 2012, ss. 42/298-300) Risdle ile birlikte ilim ¢evrelerince en ¢ok taninan iki eserinden
birisi olma 6zelligine sahiptir. Safii, Um’de istihsana karsi tavrini muhtelif konular iizerinden
belirleme yoluna gitmistir. Bununla birlikte eserde yer alan “kitabu ibtali’1-istihsan” boliimiinde s6z
konusu tavrim1 daha belirgin hale getirmistir. Dolayisiyla bu bolim Safii’nin istihsan anlayigini
yansitmasi agisindan ayrica énem tasimaktadir. Boliim kendi iginde “babu ibtali’l-istihsan” adiyla
bir alt basliga daha ayrilmaktadir. Safii burada istihsanin delil degerini tartismaya agarak istihsana
kars1 durugunu ortaya koymus ve basta Ebi Hanife (6. 150/765) ile 6grencileri olmak iizere ehl-i re’y
cevresi fakihlerinin delil olarak kabul ettigi istihsanin, gecerli bir yontem olmadigini kanitlamaya
calismistir (Kavasimi, 2003, s. 247; Arslan, 2004, s. 44; Aybakan, 2011, s. 138).
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1.2.1. istihsamin Dayanag Akildir

Istihsanin belirli bir dayanaginin olmadigim diisiinen Safii, buna bagh olarak istihsan yoluyla
ictihadin temelinde de ser‘i delillerin degil, salt aklin yer aldig1 anlayisindadir. $afii bu kanaatini su
ciimlelerle anlatmaktadir: “Ilim sahiplerinden hi¢ kimsenin, akilcilar ve edebiyatcilardan birine;
fetvalarm dayandigi Kitab’1, Siinnet’i, icmay1 ve kiyasi bilmedikleri durumda, onlarin kendi
arzularina gore fetva vermelerine izin verdiklerini sanmiyorum” (Safii, 2011, ss. 9/73-74). Safii,
bunlarin akla ¢ok fazla vurgu yapmalar1 sebebiyle, onlar1 “ehlii’l-ukdl” diger bir ifadeyle
“rasyonalist” diye isimlendirmektedir (Safii, 2011, s. 9/74).

Safii s6z konusu kanaatlerini su soru ile dile getirir: “Akil agisindan Kur’an, Siinnet ve fetva
bilgisine sahip olanlardan ¢ok daha iistiin olan akilcilarin ki onlar, sdyledikleri seyleri sizden daha
iyi izah eden kisilerdir. Oyleyse onlarn Kitap, Siinnet ve icmada hiikmii bulunmayan bir mesele
hakkinda hiikiim vermeleri neden caiz degildir?” (Safii, 2011, s. 9/74). Soruya, “bu akilcilar usul
bilmezler” seklinde cevap veren muhatabina, Safii’nin itiraz1 6zetle soyledir: “Eger kiyasi terk etmek
sizin i¢in caiz olursa, akilcilarin da sizinle beraber s6z sahibi olmalar1 caiz olur. Ciinkii onlardan en
cok korkulan sey, bir kaynak {izerine yapilmis olan kiyas1 birakmalaridir veya hata etmeleridir. Sonra
ben onlar1 hatada kesinlikle sizden daha mazeretli buluyorum. Ciinkii onlar bilmedikleri bir hususta
hata yapmislardir. Sonra ben sizleri onlardan daha mesuliyetli buluyorum. Zira cahili olmadiginiz
kaynaklar iizerine, bildiginiz sey olan kiyas yapmay1 birakiyorsunuz” ($afii, 2011, s. 9/74).

Her vesileyle kiyasin 6nemine vurguda bulunan Safii, zikredilen ifadelerde de bu tavrini
devam ettirmistir. Bdylece istihsan yoluyla ictihadin temelinde aklin oldugunu detayli bir sekilde
dile getirerek istihsani ¢iiriitmeye ¢alismigtir. Safi’ye gore akilcilarin bir asla dayanmadan kendi
akillarina gore fetva vermeleri veya hata yapmalari, alimlerin yaptig1 yanhslar kadar sorumluluk
dogurmaz. Ciinkii usul bilmek onu kabul etmeyi gerektirir. Bilinen bir ¢dziim yontemi olmayan
istihsan1 kiyasa tercih eden kisi esasen nassi terk etmistir. Zira ona gore kiyasin dayanagi nas iken
istihsanin boyle bir dayanagi yoktur. Dolayisiyla boyle yapan kimse ile usul bilmeyen kimsenin
ictihad etmesi aynidir. Hatta usul bilenin sorumlulugu ve vebali daha fazladir (Ebl Zehre, 1996, s.
283). Iste nas olmayan konularda, miictehidin kendi aklinin giizel gordiigiiyle ictihad edip
hiikmetmesi caiz olsaydi, o zaman ilim ehli olmadigi halde, akli baginda olan herkesin akliyla ictihad
etmesi caiz olurdu. Ancak miictehidin bu sekilde ictihad etmesi ittifakla caiz degildir (Buga, t.y., s.
137; Sener, 1981, s. 133). Safii’ye gore Kitap ve Siinnet’le sabit olan bir sey iizerine yapilan kiyasi
terk etmek, nass1 terk etmek demektir. Nass1 terk etmek ile kiyasin kapsamina giren hiikiimleri terk
etmek arasinda ise herhangi bir fark yoktur (Ebi Zehre, 1996, s. 283).

Safii’nin genel bir prensip haline getirdigi, hiikiim verecek kimsenin Kitap, Siinnet, icma
veya baglayici bir habere (haber-i 14zim) dayanmasi gerektigi seklindeki anlayis1 el-Um’iin iginde
yer alan “kitdbu cimai’l-ilim” boliimiinde de kendini hissettirmektedir. Ona gore bir seyin mubah ya
da yasak oldugundan s6z eden ilim ehlinin; Kur’an’a, Siinnet’e, icméya veya baglayici habere gore
hiikiim vermesi gerekmektedir. Bunlara dahil olmayan istihsanla veya kisinin zihnine gelen seyle
hiikiim verilemez. Sayilan kaynaklardan sonra tek hiikiim verme kaynag1 olarak kiyasi kabul eden
Safi’ye gore kiyasa dayali olmadan hiikiim vermek caiz olursa, miictehid ve mukallit ayirimi
olmaksizin herkesin kendi anlayigina gore giizel gelen seyle hiikkiim vermesi caiz olurdu ($afii, 2011,
ss. 9/14-15).

Zikredilen ifadeleriyle istihsani delillere dayanmadan, kisinin kalbine dogan seyle veya
giizel gordiigiiyle amel etmek olarak goren Safii, Allah Teala’nin delilleri arastirmayi farz kildigim
ifade etmekte ve bu goriisiinii de su ayetlerle temellendirmektedir: “O kara ve denizlerin
karanliklarinda kendileri ile yol bulasiniz diye sizin igin yildizlar: yaratandir” (el-En‘am 6/97),
“daha nice alametler (yaratti). Onlar, yildizlarla da yollarimi dogrulturlar” (en-Nahl 16/16), “(evet
habibim) nereden yola ¢ikarsan yiiziinii (namazda) Mescid-i Haram’a dogru ¢evir. Nerede olursaniz
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olun, yiiziiniizii o yana ¢evirin ki insanlart aleyhinizde (kullanabilecekleri) bir delil olmasin” (el-
Bakara 2/150).

Kible analojisi tizerinden ictihadin gerekliligine dikkat ceken ve bu ictihadi da kiyasla
sinirlayacak olan Safii mezkir ayetleri sdyle aciklamaktadir:

“Allah Teala’nin insanlara, yiizlerini Mescid-i Haram yoniine ¢evirmeyi emretmesi, sadece
onun iizerinde delilleri arastirma ile olmasi akla uygundur. Istihsan ettikleriyle ya da kalplerine dogan
sey ile ya da Allah Teald nin farz kildig1 delalet olmaksizin zihinlerine dogan ile degil. Ciinkii Allah
Teala, onlar1 basibos birakmadigini bildirmistir. Yine akla uygundur ki; Allah Teala, Mescid-i
Haram’in kendisi onlara goriinmedigi bir halde, insanlarin yiizlerini Mescid-i Haram yoniine
cevirmeyi emrediyorsa; onlar i¢in, onun iizerine delaleti aragtirmay1 amaclamaksizin istedikleri yere
ylizlerini ¢evirme imkan1 tanimamigtir” (Safii, 2011, ss. 9/71-72).

1.2.2. istihsamin Belli Bir Kurah Yoktur

Cesitli vesilelerle hiikiim verme kaynaklarinin Kitap, Siinnet, icma, baglayict bir haber ve
son imkan olarak ictihadin oldugu hususu {izerinde 1srarla duran Safii, istihsan1 bunlarin disinda
kalan ve belli bir 6l¢iisii ve kurali olmayan bir yontem olarak gérmektedir. Bu baglamda Safii su
degerlendirmelerde bulunmustur: “Gortildiigii gibi eger bir hakim ve miiftii, hakkinda haber ve de
kiyasin olmadig1 bir meselede goriis belirtip ‘istihsanda bulundum’ derse; baskasi da ayni sekilde
‘istihsanda bulundum’ diyerek onun verdigi hiikmiin aksine bir hiikiim verir. Bu durumda bir bolgede
bulunan her hakim ve miiftii kendi istihsanina goére hiikiim vermis olur ki ayni mesele i¢in bir¢ok
hiikiim ve fetva verilmis olur” (Safii, 2011, ss. 9/75-76).

Safii’nin diisiincesinde olan Maverdi (6. 450/1058) de Istihsanin belli bir kuralinin
olmadigina ve bu yonteme bagvuruldugunda ihtilaflarin ¢ogalacagina isaret eden su ifadeleri
kullanmistir: “Herhangi bir dayanagi olmayan istihsanla amel edildigi takdirde 6niine gegilemeyecek
ihtilaflar meydana gelir. ‘O Kur’dn, Allah’tan bagkasi tarafindan olsaydi elbet icinde birbirini
tutmayan bir¢cok (seyler) bulurlardy’ (en-Nisa 4/82) ayeti, istihsanda birgok ihtilafin olmasindan
dolayz, istihsanin Allah katinda muteber olmadigini gostermektedir” (Maverdi, 1994, s. 16/164).

Safii’nin yukaridaki degerlendirmelerine bakildiginda; istihsanin herhangi bir kuralinin
olmadig1 anlasilmaktadir. Safii’nin ifadelerinden anlasildigi kadartyla, birden ¢ok fetvanin ve
hiikmiin ortaya ¢ikmasinin sebebi, istihsanin bir dayanaginin olmamasina bagl olarak belli bir kurali
ve Olciisiinlin de olmamasidir. Yine $Safii’nin ibarelerine bakildiginda, bir tek meselede birgok farkli
hiikiim ve fetva verilmesinin asil sebebi, istihsan prensibinin uygulanmasidir. Zira istihsanin hakki
batildan ayirabilecek bir oOlgiisii yoktur. Eger her miiftiiniin, hakimin veya miictehidin nas
bulunmayan bir konuda istihsan yapmasi caiz olsaydi bu durum, bir mesele hakkinda birgok hiikmiin
ortaya ¢ikmasina sebep olurdu. Bu hiikiimlerin de bir kaidesi olmaz ve hak olan1 ortaya koyan bir
Olciisii bulunmazdi (Bahisin, 2007, s. 133; Buga, t.y., s. 138).

Muhammed EblG Zehre (6. 1974) “kiyas da istihsan gibi olup aym meselede farkli
hiikiimlerin ¢ikmasina sebep olmaktadir, diye Safii’ye bir itiraz yapilamaz” deyip gerekcesini
belirtirken esasinda Safii’nin sistemindeki kiyas anlayisini ortaya koymaktadir. Zira ona gore kiyas
yontemi dnceki bir 6rnege dayanmaktadir ki bu da kiyasin riikiinlerinden bir olan asi/dir. Bu durumda
kiyas belli bir kurala baglanmig olur ki istihsan i¢in boyle bir durum s6z konusu degildir (EbG Zehre,
1996, s. 282). Sonug itibariyla istihsan ile amel etmek, hiikiim ve fetva alanlarinda biiyiik bir
karigiklik ve ihtilaf dogurur. Ayn1 meselede gesitli hikkiimlerin ve fetvalarin ortaya ¢ikmasina sebep
olur (Musa, 1983, s. 406).

1.2.3. istihsan Hz. Peygamber’in Yontemine Aykiridir

Hz. Peygamber kendisine sorulan sorular karsisinda heva ve arzularina gore cevap
vermemistir. Hz. Peygamber kendisine mutlak sirette uyuldugu igin, kendi diislincesine gore
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uygulamalarda bulunsaydi sah@benin tamami kosulsuz bir sekilde bunlara uyardi. Fakat Hz.
Peygamber, kendisine sorulan meseleler hakkinda kendisine vahiy gelmesini beklemistir (Bahisin,
2007, s. 133; Ziihayli, 1986, s. 749; Sener, 1981, s. 133).

Safii, istihsanin Hz. Peygamber’in yontemine aykiriligini temellendirmek iizere Um’de
istihsan bahsinin hemen basinda genel prensibi geregi hiikiim verme kaynaklarinin Kitap, Siinnet,
ilim ehlinin ittifak ettigi meseleler (icma) veya kiyas oldugunu belirtmistir. Istihsanin, saydiklarmin
kapsamina girmedigini diisiinen Safii istihsana gore hiikiim vermenin caiz olmadigin1 ifade etmistir.
Akabinde istihsanin Hz. Peygamber’in yontemine aykirt olduguna dair daha once delil olarak
getirdigi “insan kendisinin basibos birakildigini mi saniyor?” (el-Kiyame 75/36) ayetini delil olarak
zikretmistir. Safii’ye gore boyle davranan, sadece Hz. Peygamber’in degil genel anlamda
peygamberlerin metoduna muhalefet etmis olur (Safii, 2011, s. 9/68).

Safii, “istihsamin Kur’dn’a ve Hz. Peygamber’in metoduna aykiri oldugunu nereden
cikartyorsun?” seklindeki itiraza sdyle cevap verir: “Allah Teéla, Rastlulldh’a s0yle buyurmaktadir:
“Rabbinden sana vahyolunana uy” (el-En‘am 6/106). Yine “(Sana su talimati verdik): Aralarinda
Allah w indirdigiyle hiikmet ve onlarin arzularina uyma’ (el-Maide 5/49) diye buyurmustur. Ayrica
bir giin Ras(llulldh’a insanlar gelerek ashab-1 kehf ve bagkalar1 hakkinda soru sorarlar. Rasiilullah da
‘size yarin bildirecegim’ der. Yani ‘Cebrail’e soracagim sonra size bildirecegim’ demek istemistir.
Bunun iizerine Allah Teala su ayeti indirir: “Allah in dilemesine baglamadikga (insallah demedikge)
hi¢bir sey icin “bunu yarin yapacagim’ deme” (el-Kehf 18/23-24).

Safii, istihsanin gegersizligini ortaya koymak icin baska 6rnekler {izerinden konuya devam
etmektedir. S6z gelimi Hz. Peygamber’in fetva talebinde bulunan sahabilere, heniiz ayet inmedigi
icin bekleyip ayet indikten sonra onlar1 ¢agirarak haklarindaki hikkmii bildirdigini ayetlerle ispat
etmeye calismistir (Safii, 2011, s. 9/68). Bu baglamda Safii su 6rnegi verir: “Evs b. Samit’in karisi
Rastilulldh’a gelerek kendisine zihar yaptigindan bahisle kocasini sikdyet eder (el-Ahzab 33/4).
Rasalullah kadina, “kocast hakkinda seninle tartisan ve Allah’a sikdayette bulunan kadimin séziinii
Allah igitmistir” (el-Miicadele 58/1) ayeti inmeden cevap vermez. Bu 6rnekte goriildiigii tizere kadin
Hz. Peygamber’e gelerek kocasinin, “bana anamin sirt1 gibisin, haramsin” demesini sikayet ettiginde
Hz. Peygamber istihsan yaparak yani kendi goriisiine gore ona cevap vermemis bu konuda vahyin
gelmesini beklemistir (Ebl Zehre, 1996, s. 281).

Safii’nin, Hz. Peygamber’in hiikiim vermeyip de vahyin inmesini bekledigine dair verdigi
diger bir 6rnek de sudur: Rastlullah’a Aclanl bir adam (Uveymir el-Aclani) gelir ve karisina zina
isnadinda bulunur. Rasilullah “bu konuda hakkinizda heniiz bir sey inmedi” der ve vahyi bekler.
Vahiy gelince de ikisini ¢agirir ve onlar, Kur’an’da emredildigi sekilde lanetlesirler (en-Nir 23/6-9).
Safii, bu olay1 anlattiktan sonra, Hz. Peygamber’in kendisine sorulan meselelerde kendi goriisiine
gore hiikiim vermedigine dair su ayetleri de aktarir: “Aralarinda Allah’in indirdigi ile hiikmet” (el-
Maide 5/49), “Ey David! Biz seni yeryiiziinde halife yaptik. O halde insanlar arasinda adaletle
hiikmet” (Sad 38/26).

Safii’nin verdigi drneklere bakildiginda Hz. Peygamber kendisine sorulan sorular kargisinda
kendi diisiincesine gore hareket etmeyip vahyi beklemistir. Eger bir kimsenin istihsan ile hiikiim
vermesi caiz olsaydi bunu evleviyetle Hz. Peygamber yapar ve istihsanin gerektirdigine gore fetva
verirdi. Oyleyse higbir miictehidin istihsana gore hiikiim vermesi caiz degildir. Miictehidin ancak
baglayici bir delile dayanarak hiikiim vermesi gerekir (Ebli Zehre, 1996, ss. 281-282). Safii akabinde
verdigi ornekleri destekleyici “hi¢ kimse hakikatin ne oldugunu bilmeden hak ile hiikmetmekle
emredilmemistir. Hak da ancak Allah tarafindan nas yoluyla ya da ondan delalet yoluyla bilinir.
Allah hakki, kendi kitabinda, sonra peygamberinin stinnetinde gostermistir. Dolayisiyla bir
Miisliimanin basina gelen her olayin hitkkmii Kur’an’da dogrudan (nassan) ya da dolayli (delaleten)
olarak bildirilmistir” (Safii, 2011, s. 9/69) ifadelerini kullanmistir.
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Safii, Hz. Peygamber’in mutlak anlamdaki ictihad 6vgiisiiniin, kisinin kendi hevasina gore
ictihad etmesi seklinde anlagilmamasi gerektigine dikkat ¢cekmektedir. Zira ona gore ictihadin
bizatihi kendisi asi/ olmayip ictihad baska bir asi/ iizerinden yiiriitiilen bir faaliyettir. O asi/ ise Kitap
ve Siinnet’tir. O zaman miictehidin, ictihad faaliyetinde bu asillar1 birakarak nefsine uymasi caiz
olmaz. Esasen istihsan da miictehidin asillar1 birakarak kendi goriisiine gore ictihad edip sonuca
gitmesi demektir (Safi1, 2011, ss. 7/496-497).

Safii, anlatildig1 haliyle ictihadin hareket noktasini tespit ettikten sonra ikinci agamada asillar
iizerine kiyas yapilarak ictihad edilecegini dile getirmektedir. Bunu da kible analojisi iizerinden
temellendirmektedir. Mesela Kéabe’yi gorebilen kisi ona yonelerek namaz kilar. Kabe’yi géremeyen
ise ona delaletlerle yonelir; ¢iinkii o asildir. Kabe’yi géremeyen kisi delaletlere bakarak ictihad
etmeyip de kendi nefsine gore hareket ederse hata etmis olur ve namazini tekrar iade etmelidir. Buna
gore kim Kitap ve Siinnet’e gore ictihad ederse isabet eder. Kim de bunlara dayanmaksizin ictihad
ederse hataya diiser (Safii, 2011, s. 7/497).

Safi’ye goére Hz. Peygamber’in yontemine aykiri olan istihsan esasinda sahdbenin
yontemine de aykirt bir uygulamadir. Safii ihramli kisinin avlanmasi durumunda ceza olarak
6ldiirdiigli hayvanin denginin belirlenmesinde neyin kriter olarak alinacagi sorusuna cevap ararken
sahabenin bu durumda kiyas yontemini kullandigini1 belirtmistir (Safil, 2011, s. 9/72). Dolayistyla
sahabiler bir mesele karsisinda ya bir nasla ya da nassa kiyas yaparak hiikiim vermisglerdir. Zikredilen
ornekte de goriildigii tizere kiyas yontemini kullanmislar kendi goriislerine ve istihsanlarina gore
hareket etmemislerdir (Bugi, t.y., s. 137).

1.2.4. istihsan Ser<i Delillere Kars1 Cikmadir

Hukuk diisiincesini Kitap, Siinnet, icma ve kiyas olmak {izere dort temel iizerine insa eden
Imam Safii, bunlari ayn1 zamanda dini konulardaki ilmi yeterliligin olmazsa olmazlari kategorisinde
gormektedir (Safii, ty., s. 39). Um’de de ser‘i hiikiimlere dair bilginin kaynaklarmnin cesitli
tabakalardan olustuguna dikkat ¢ceken Safil benzeri bir yontem takip etmistir (Safii, 2011, s. 8/764).

Hukuk anlayiginda saydigi dort delil disina ¢ikmamaya 6zen gosteren Safii, esasinda bunlari
nas kapsaminda degerlendirerek herhangi bir ser‘i problemin ¢oziimiinde miimkiin oldugu kadar
naslara bagli kalmay1 tercih etmistir. Sayilanlar disinda Islam’in ruhuna aykir1 olmayan maslahatlari
(Duman, 2012) da genel olarak delil kabul etmis, bunlarin diginda kalan uygulamalarin keyfilige kap1
aralamasindan endise duymustur. istihsan yontemi de yukarida gecen naslarin disinda kaldigindan,
istihsanla hitkmedilmesi durumunda adeta bu naslara kars1 ¢ikma s6z konusu olur. Diger taraftan
Safit’nin degisik vesilelerle kullandigi pek ¢ok ibare onun istihsani aslinda “ser‘i delillere karsi
cikma” olarak niteledigi goriilmektedir. Onun “hakim ve miiftii olmaya ehil olan kimsenin, ancak
baglayic bir delille hitkmetmesi ve fetva vermesi caiz olur. Bu da Kitap, Siinnet, ilim ehlinin ihtilaf
etmedigi meseleler (icm) veya bunlarin bir kismina kiyastir. Istihsan ile hiikiim ve fetva vermek
caiz degildir. Zira istihsan baglayic1 ve sayilan delillere dahil degildir” (Safii, 2011, ss. 9/67-68)
seklindeki ifadeleri bu gercegi acikc¢a ortaya koymaktadir.

Safii, “kitdbu ibtali’l-istihsdn” konusunu ele alirken goriislerine dayanak olacak ayet ve
hadislerle basglamay1 bir metot olarak benimsemistir. Diger bir ifadeyle temel kurguyu ayet ve
hadisler iizerine insa eden Safii bunlarin istihsan yOntemiyle irtibatini kurarak istihsanin
gecersizligini ispat etme gayretinde olmustur. S6z gelimi, “bugiin sizin dininizi kemadle erdirdim.
Uzerinizdeki nimetimi tamamladim ve sizin icin din olarak Islam’1 begendim” (el-Maide 5/3) ayetini
de bu baglamda zikretmistir (Safii, 2011, s. 9/57). Yine Hz. Peygamber’in soyle buyurdugunu
nakletmistir: “Allah’in size emrettigi hi¢bir seyi birakmadim, onu mutlaka size emrettim, yine sizi
altkoydugu hi¢hir seyi birakmadim, sizi ondan mutlaka alikoydum. Rihu’l-Emin kalbime sunu koydu
ki, hi¢chir insan rizkimi tamamlamadan 6lmeyecektir. Oyleyse rizkinizi giizel yollarla arayiniz” (Safii,
2011, s. 9/70). Zikredilen naslar Sari‘ tarafindan dinin biitiinliniin beyan edildigini, dolayisiyla
emredilen ve yasaklanan seylerin hepsinin aktarildigini gostermektedir. Boylelikle dinde, dayanag:
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olmayan goriislere gore hiikiim verilemeyecegi, zira burada insanlarin hitkkmiine birakilmis bir alanin
olmadigi anlatilmak istenmistir (Ebii Zehre, 1996, s. 280).

Safii, baglayici bir nassa dayanmaksizin veya bu baglayici nassa kiyas yapilmadan hiikiim
verilemeyecegi kanaatindedir. Bunlarin yok sayilarak hiikiim verilmesi durumunda bu davranisin,
“onunla emrolunmadiysam da hoslandigimi yaparim” anlamina geldigini ifade etmektedir (Safii,
2011, s. 9/73). Oyleyse denebilir ki Safii’nin diisiincesinde bu ciimleler, bir konuda nas bulundugu
halde kisinin hoslandigin1 bir bagka ifadeyle istihsan ettigini uygulamasi onun bu naslara karsi
cikmasi anlamia gelmektedir.

Deliller hiyerarsisinde kiyasa ayr1 bir 6nem atfeden $afii bilindigi iizere ictihadi da kiyasla
kayitlandirmis ve boylece miictehidin, ictihad ederken mutlaka kiyas yaparak ictihadda bulunmasi
gerektigi kanaatini tagimistir. Bunun bir yansimast olarak kiyasin terkine siddetle karsi ¢ikmis ve bu
konuda oldukga sert ifadeler kullanmistir (Safii, 2011, ss. 9/74-75). Safii, kanaatini destekleyici fer‘l
meseleleri zikretmekten geri durmamis, bu kapsamda su 6rnegi vermistir: “Eger giiniin piyasasini
bilen bir kisi gelip ‘bunu, kendisi diginda satin alinan bir malla mukayese etti§imde ve gectigi sekilde
fiyat bigtigimde, o malin kusuru bana su kadar {lizerine kiyas etmemi gerektirdi, fakat ben bundan
baskasini istihsan ediyorum’ derse, hakimin onun istihsan ettigini kabul etmesi helal degildir” (Safii,
2011, s. 9/75).

Verilen 6rneklerde goriildiigii tizere Safii bizzat “istihsan” kelimesini birka¢ defa kullanarak
onun aslinda indi bir goriis, heva ve hevese gore hareket etmek oldugunu vurgulamaya ¢alismustir.
Ayrica ona gore kiyasin seri delillerin dordiinciisii ve ictihadin olmazsa olmazi konumunda
bulunmasi hasebiyle, kiyasin birakilip istihsanla hiikmedilmesi ser‘1 delillere kars1 ¢ikmak anlamina
gelecektir.

1.2.5. istihsan Yapan (Yeni Bir) Seriat Koymus Olur

Agirliklt olarak kiyasa alternatif bir yontem seklinde one siiriilen istihsanin, Safii’nin
sisteminde ne denli gereksiz ve gecersiz oldugu ortaya konmaya ¢aligildi. Safii’nin bu kars1 ¢ikisi bir
yana, mevcut eserlerinde tespit edilemeyen fakat kendisine atfedilerek aktarilan “istihsan yapan (yeni
bir) seriat koymus olur” seklinde bir ifade vardir ki basta Safii mezhebi usulciilerinin olmak {izere,
hemen hemen biitiin usul eserlerinde istihsan konusu anlatilirken zikredilmektedir (Gazzali, 1993, s.
2/467; Rz, t.y., s. 6/123; Amidi, 2003, s. 4/191; Karafi, 1995, s. 9/4026; ibnii’s-Siibki, 2003, s. 110;
Zerkesi, 1992, s. 6/87; Feyzullah, 1989, s. 76; Sa‘ban, 2008, s. 181; Ziihayli, 2008, s. 90). Esasen
boyle bir ifade Safii’nin eserlerinde gegcmemekle birlikte bu sekilde formiile edilebilecek ibarelerin
bulundugu bir gercektir. Bir bagka ifadeyle asagida goriilecegi lizere Safii’nin, lafiz olarak olmasa
da ayn1 anlama gelebilecek bazi sdzleri bulunmaktadir (Pekcan, 2003, s. 164).

Safil, el-Um’iin “kitabii’l-akdiyye” boliimiinde, bir kadida bulunmasi gereken ilmi
yeterlilikten bahsederken onun daima Allah’in Kitab1’m1 ve Rastili’niin Siinneti’ni iyi bilen kisilerle
istisare etmesi gerektigini ifade etmektedir (Safii, 2011, s. 7/504). Safii, bu baglamda ortaya ¢ikan
bir problemi ¢c6zmede hiikiim kaynaklarmin Kitap, Siinnet, icma ve kiyas oldugunu belirttikten sonra
bunlarin disindaki alternatiflere kapiy1 kapatir ve yukarida kendisine nispet edilen s6ze kaynaklik
edecek su ifadeleri kullanir:

“Bir kimse belirttigimiz deliller (Kitap, Siinnet, icméd ve kiyas) disinda ‘ben istihsan
ediyorum’ diyerek, kendisi i¢in istihsan yapmay caiz goriirse, aslinda o kimse, dinde kendisi igin
(yeni bir) seriat (hukuk) koymay1 caiz gormiis demektir (ecaze linefsihi en yiiserri‘a fi’d-din)” (Safii,
2011, s. 7/504).

Maverdi, Safil’nin sozlerini nispeten yumusatarak fakat yine ona nispet ederek, “(miictehid
veya hakimin) kiyas disinda istihsana bagvurmasi caiz degildir. Bu ona caiz olursa, o zaman onun
dinde hiikiim koymasi da caiz olmus demektir” (Maverdi, 1994, s. 16/163) seklinde nakletmistir. Bu
noktaya kadar Safi1 ile hem fikir oldugu anlasilan Maverdi bundan sonrasi i¢in istihsanin mahiyetini
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ilgilendiren hususlara dikkat ¢ekerek konuyu siirdiirmektedir. Netice itibariyla istihsanin mahza
keyfilik olmadigin1 diigiinen Maverdi, delile dayali ve aklin hos karsiladig: istihsanin hiiccet ve
bununla amel etmenin vacip oldugunu, bdyle olmayan istihsanin ise batil oldugunu ve ser‘i
hiikiimlerde hiiccet olamayacagini ifade etmistir (Maverdi, 1994, s. 16/163).

Esasen Safii’nin yukarida verilen ifadelerine bakildiginda bu ifadelerin kendisine nispet
edilen sozle i¢erik bakimindan birebir uyustugu goriilmektedir. Bu bakimdan s6z konusu ifadelerin
usulciiler tarafindan S$afii’ye nispet edilerek aktarilmasi sasirtict bir durum degildir. Zira S$afii,
istihsana yonelik elestirisini cogunlukla sert sozlerle dile getirmistir. “Istihsanda bulunan kimse,
aslinda emredilmedigine veya alikonulduguna dair bir delil olmaksizin bildigiyle amel etmesi
demektir” (Safii, 2011, s. 9/73) climlesi de s6z konusu sert ifadelerden biri olarak zikredilebilir.

Safii’nin istihsana yaklasimi ve yine kendisine atfedilen istihsana yonelik olumsuz ifadeler
hemen her ekolden usulciiniin giindemini oldukga fazla mesgul etmistir. Buna bagl olarak usulciiler
ozelikle Safii’ye nispet edilen “istihsan yapan (yeni bir) seriat koymus olur” s6ziinii farkli agilardan
izah etme ugraginda olmuslardir.

Imamii’l-Haremeyn el-Ciiveyni (6. 478/1085), et-Telhis adli eserinde Safii’ye atfedilen bu
s6z hakkinda su degerlendirmede bulunur: “Alimlerin gogunlugu, delillerin arastirilmast, hiikiimlerin
bu delillere dayandirilmasi gerektigi goriisiindedirler. Bundan 6tiirli herhangi bir delile ve kurala
dayanmayan istihsanin ise gecersiz olduguna hiikkmetmislerdir.” Ciiveyni daha sonra imam Malik ve
Safit’nin bu goriiste oldugunu hatta Safii’nin, “kim istihsan yaparsa, sanki (yeni bir) seriat koymus
olur” dedigini nakleder (Ciiveyni, 1996, s. 3/310).

Abdiilvahid b. Ismail er-Riyani (6. 502/1108), Safii’ye atfedilen sozii yorumlarken “kisinin,
Hz. Peygamber’in seriatinin diginda kendisi tarafindan bir seriat koymasi demektir” (Karafi, 1995,
s. 9/4026) ifadelerini kullanir. ibnii’l-Hacib (6. 646/1249), Safii’nin murddin1 s6yle agiklamaktadr:
“Kim ser‘1 bir konuda delillere dayanmaksizin kendi goriisline gore hiikiim verirse o kisi, Allah’in
mesru kildigi delillere dayanmadan hiikiim verdigi i¢in, kendini asil hiikiim koyucu olan Allah’in
yerine koymus olur” (ibnii’l-Hacib, 2006, s. 2/1193).

Taceddin es-Siibki (6. 771/1371) el-Esbdh ve 'n-nezair isimli eserinde bu s6z hakkinda soyle
ifadeler kullanmstir: “Istihsan1 Ebfi Hanife kabul etmistir. Eski ve yeni birgok alim ona siddetle kars1
¢ikmiglardir. Sika kimselerin kendisinden nakline gore Safii, ‘istihsan yapan (yeni bir) seriat koymus
olur’ demistir.” Ibnii’s-Siibki daha sonra, onun bu meshur sdziine bizzat “kendisinin ifadesi olarak”
rastlamadigini fakat eserlerinde bu manaya gelen ifadeler kullandigin1 da sézlerine eklemektedir
(ibnii’s-Siibki, 1991, s. 2/194). Ibnii’s-Siibki, Cem ‘i’l-cevdmi‘de de istihsana bakisini ortaya
koyarken su ifadeleri kullanmistir: “Hanefilerin istihsan konusunda yaptigi izahlara bakilirsa, bu
konuda biitiin alimler arasinda ittifak vardir. Ancak iizerinde ihtilaf edilen, dayanaktan yoksun, arzu
ve isteklere gore goriis belirtmek anlaminda bir istihsandan s6z edilecek olursa, bu durumda istihsan
yapan kendiliginden hiikiim koymus olur. Safii’nin karsi ¢iktigi isithsan da bu tiir istihsandir”
(ibnii’s-Siibki, 2003, s. 110) Istihsanin daha ¢ok sozliik anlamini dikkate aldig1 anlasilan Bedreddin
ez-Zerkesi (6. 794/1392) bu soz i¢in, “Safii’nin giizel ifadelerindendir” demektedir (Zerkesi, 1992,
s. 6/87).

Modern dénem usulciilerinden Zekiyliddin Sa‘ban s6z konusu ifade i¢in “istihsan yolu ile
hiikiim koyan kimse kendiliginden (delilsiz olarak) din vaz‘ etmis olur. Bu ise caiz degildir. Zira bu
yetki Allah’indir; O, gorevlendirdigi elgiler vasitasi ile i1dhi kanunlarim bildirir” (Sa‘ban, 2008, s.
181) seklinde bir yorum getirir.

Mustafa Dib el-Buga da (6. 2025) Safii’ye atfedilen bu s6ziin ona ait olup olmadigi konusuna
girmeden bu s6ziin dogru oldugunu, istihsanin Allah’a ve Rastlii'ne karsi gelmek oldugunu,
dolayisiyla istihsanla hiikmetmenin caiz olmadigini ifade eder. Fakat Safii’nin kastettigi, istihsanin
lafzi manasiin oldugunu su ciimlelerle dile getirir: “Safii’nin bu soziiyle kastettigi isitihsan herhangi
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bir kurala ve delile dayanmay1p kisinin kendi heva ve hevesine gore hiikkmetmesidir. Bu s6z, Hanefi
ve Malikilerin kullandig delile dayali olan terim anlamdaki istihsan i¢in gegerli degildir. Bu fakihler
istihsanda bulunurken mutlaka bir delile dayanmislardir” (Buga, t.y., ss. 139-140).

Netice itibariyla Safii’ye nispet edilen “istihsan yapan (yeni bir) seriat koymus olur” soziine
Safil’nin mevcut eserlerinde rastlanmadigi konuyu ele alan arastirmacilar tarafindan kabul edilen bir
husustur. Eserlerinde s6z konusu ifadeye kaynaklik edecek ¢esitli ifadeler bulunmasindan olacaktir
ki Safit’nin boyle bir s6zl sdylemeyecegi tarzinda herhangi bir itirazin geldigi de bilinmemektedir.
Safii’nin istihsana kars1 genel tavri dikkate alinacak olursa bdyle bir ifadeyi kullanmis olma ihtimali
yiiksek goriinmektedir. Dahasi kullanmig olmasi da son derece dogaldir.

2. imam Sifii’nin Istihsana Gore Hiikiim Verdigi Iddias1

Aragtirmanin basindan bu asamaya kadar Imam Safii’nin, hukuk anlayisinda istihsan
yontemine karsi olumsuz tavrini gayet acik bir sekilde ortaya koydugu goriilmektedir. Yani sira Safii
istihsan elestirisinde karsit goriistekilerin yaptigi gibi istihsanin, lafzi ve terim anlami seklindeki bir
ayirimina da gitmemistir. Dolayisiyla Safii’nin, herhangi bir kayit koymaksizin mutlak anlamda
istihsan1 gereksiz ve de gegersiz bir yontem olarak telakki ettigi soylenebilir.

Bahsedildigi haliyle Safii’nin istihsani agik bir sekilde reddettigi halde muarizlari tarafindan
flirG-i fikihta istihsan yontemini uyguladigi iddias1 her zaman glindemini korumustur. S6z gelimi
Hanefi usulciilerden Ebii’l-Usr el-Pezdevi (6. 482/1089), Safii’nin istihsani kullandigini onun bazi
kitaplarinda “(estahibbu) bunu sevimli buluyorum” ifadelerinden anlagildigini sdyler. Pezdevi daha
sonra su ifadeleri kullanmaktadir: “Bazilar1, Hanefilerin yaptig1 istihsanlarin mahiyetini bilmedikleri
icin bunlara kars1 ¢ikmislar. Fakat Hanefilerin kullandig istihsanin anlagilmasi durumunda herhangi
bir tartisma meydana gelmeyecektir. Zira Hanefiler, istihsanla amel ederken heva ve hevese uyarak
delilleri terk etmemisglerdir” (Buhéri, 1997, ss. 4/17-18). Semsiileimme es-Serahsi (6. 483/1090 [?])
ise Safii’nin, “mut‘anin otuz dirhem olmasini giizel buluyorum (estahsinu)” dedigini naklettikten
sonra “burada goriiyoruz ki Safii istihsana karsi ¢ikmamistir” ifadelerini kullanarak bu iddiasini
kanitlamaya calismistir (Serahsi, 1993, s. 2/207). Verilen bilgilerden anlasildigi kadariyla Hanefi
ekolii mensuplar1 bir yandan Safii tarafindan yoneltilen keyfilik iddialarina karst savunma
pozisyonuna gecgerken diger yandan ise karsit iddialarda bulunarak Safii’nin argiimanlarini ¢iiriitme
gayretinde olmuglardir.

Ote yandan Safii’nin fiir(-i fikihta istihsam kullandigin1 iddia edenler aslinda Safii ile onun
karsitlarinin istihsan etrafinda meydana gelen miinakasalarin1 uzlastirmayr amacladiklar
sOylenebilir. Zira Safil karsitlari, onun istihsan1 kullandigina dair 6rnekler verdikten sonra asil
tartismanin isimlendirmeye dayali oldugunu vurgulamiglardir (Serahsi, 1993, ss. 2/207-208; Buhari,
1997, ss. 4/17-18; Ozdemir, 2017, ss. 127-128). Safii ekolii mensuplart ise genel olarak, Safii’nin
istihsan kelimesini sozliikk anlamiyla kullandigini, terim anlamini hicbir sekilde kullanmadigin dile
getirmislerdir (Gazzali, 1993, s. 2/470; Razi, t.y., ss. 6/126-127; Ibnii’s-Siibki, 2003, s. 120; Zerkesi,
1992, s. 6/96). Bu kanaati agiklama mahiyetinde Fahreddin er-Rézi (6. 606/1210), “arkadaslarimiz
istihsani ret konusunda ittifak halindedirler” ifadelerini kullanir ve istihsan hususunda meydana gelen
ihtilafin lafzl manada olmay1p 1stilah anlamda oldugunu dile getirir. R4z1 daha sonra istihsanin lafzi
manasinda ihtilafin meydana gelmesinin miimkiin olmadigimi1 Kur’an-1 Kerim’den, Siinnet’ten ve
miictehid imamlarin sozlerinden 6rnekler vererek kanitlamaya calismistir (Razi, t.y., ss. 6/126-127).

Safit’nin fiird-i fikihta istihsan yontemine basvurdugu iddiasi, Safii usulciilerin gliindemini
bir hayli mesgul etmistir. Nitekim mezhep mensuplar1 Safii’nin istihsam kullandig1 iddia edilen
meseleleri tek tek ele alarak incelemisler ve karsit goriistekilere cevap vermeye calismislardir
(Ozdemir, 2017, ss. 126-137; Oztiirk, 2015, ss. 71-77; Giiler, 2023, ss. 115-130). Bu hususta érnek
olarak Eba Said el-Istahri (6. 328/940), Ibnii’l-Kas (8. 335/946), Muhammed b. Ali el-Kaffal (.
365/976), Ebu Ali es-Sinci (6. 430/1039), Maverdi, Riyani ve Zerkesi gibi alimler zikredilebilir.
Ozetlemek gerekirse; Safii’nin fiirGi-i fikihta istihsam kullandigini ileri siirenlerin getirdikleri pek ok
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argiiman ve Ornege kars1 Safii kanadindan verilen cevaplarin ortak noktasini, Safii’nin s6z konusu
meselelerde herhangi bir dayanagi olmayan istihsana gore degil, baglayici bir delile dayanarak
hiikiim verdigi hususu olusturmaktadir (Maverdi, 1994, s. 16/166; Ibnii’s-Siibki, 2003, s. 120;
Zerkesi, 1992, ss. 6/95-96).

Sonug¢

Fikih ilminin olusum siirecinin tamamlandigi hicri ikinci yiizyilda, bir yanda ehl-i re’y
anlayisina sahip Hanefilik diger yanda ise ehl-i hadis karakterli Malikilik hakim fikih ¢evreleriydi.
Mezkdr fikih ¢evrelerine karsi elestirel bir sdylem gelistiren Safii boylece yeni bir hukuk sistematigi
de ortaya koymustur.

Safii, yeni bir hukuk anlayis1 ve kaynak telakkisiyle her iki fikih ¢evresinin de hukuk
anlayisini yansitan birtakim yontemlere tepki gostermistir. Safii’nin tepki gosterdigi yontemlerin
basinda ise istihsan gelmektedir. Hilkiim verme kaynagi seklindeki istihsanin ilk olarak Hanefiler
tarafindan kullanildig1 genel bir kabuldiir. Dahasi istihsan Hanefi mezhebiyle 6zdeslesen bir yontem
olmustur. Bu anlamda $afii’nin ilk muhataplar1 da istihsani en fazla kullanan Hanefiler olmustur.
Nitekim sonraki Hanefl usulciilerin en 6nemli ugraslarindan birisi Safii’nin elestirilerine karsi
savunma yapmak, bu savunmadan sonra karsi iddialarda bulunmak olmustur.

Safii, hukuk diisiincesinin temeline Kitap, Slinnet, icma ve kiyasi yerlestirerek temel hareket
noktasim belirlemistir. Ozellikle rey ictihadinin ¢ok fazla kullanilmasinin hukuk alaninda keyfilige
yol acacagi kaygisini tasiyan Safii, ictihadi kiyasla kayitlandirdiktan sonra kiyasin da sinirlarini
¢cizmis ve bdylece bir ¢oziim Onerisi sunmustur. Ictihadi kiyasla simirlayan Safii, kiyasin bir asla
dayandig1 diislincesiyle hareket ettiginden Hanefiler tarafindan kiyasa alternatif olarak kullanilan
istihsanin s6z konusu bir asla dayanmadig1 kanaatine varmstir. Oyleyse bir asla dayanmayan istihsan
Safii agisindan keyfilikten baska bir sey ifade etmemektedir.

Safii’nin istihsan1 elestirirken hedefinde kimlerin oldugu, kastettigi istihsan ile karsit
goriistekilerin kullandigr istihsanin ayni olup olmadigi, taraflarin birbirini olmasi gerektigi sekilde
anlayip anlamadigi vb. hususlar oldukga fazla tartisma konusu olmustur. Ayni sekilde Safii’nin fiirG-
i fikihta istihsana gdre hiikmedip etmedigi tartisilmig ve siklikla muarizlar tarafindan istihsani
kullandig1 iddia edilmistir.

S6z konusu tartismalar bir yana, hukuk diigsiincesini Kitap, Siinnet, icma ve kiyas mefhumu
iizerine insa ettigi ve 1srarla kiyasa vurguda bulundugu hususu dikkate alindiginda Safii, bunlarin
disinda kalan istihsanin bir ictihad yontemi olarak kullanilmasina karsi ¢ikmistir. Dolayisiyla
Safii’nin, lafiz olarak degil terim anlamdaki istihsan1 hedef aldig1 rahatlikla soylenebilir. Bunun bir
sonucu olarak onun fiir(i-i fikihta istihsana gore hiikmettigi iddias1 da isabetli gériinmemektedir.
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ETIK BEYANLAR
Arastirma ve Yayin Etigi
Bu makalenin 6zgiin bir ¢alisma oldugunu ve bilimsel arastirma ve yayin etigi ilkelerine
uygun olarak hazirlandigini beyan ederim. Makale daha oOnce herhangi bir yerde
yayimlanmamis olup bagka bir dergide degerlendirme siirecinde degildir.
Caligmada kullanilan tiim kaynaklar akademik kurallara uygun bigimde atiflanmistir.
Caligmanin intihal, veri uydurma, veri tahrifi veya manipiilasyon icermedigini; arastirma
bulgularinin bilimsel diiriistliik ilkelerine uygun sekilde sunuldugunu beyan ederim.
Yazar Katkisi
Caligmanin tasarlanmasi, yiiriitiilmesi, analizi ve makalenin raporlama agamasini tek basina
yiirlitmiistiir. Makalenin son hélini okuyup onayladim ve yayimlanmasini kabul ettim.
Cikar Catismasi
Bu makalenin yayimmlanmasina iligkin herhangi bir ¢ikar ¢atigmasi bulunmadigini beyan
ederim.
Finansal Destek
Bu arasgtirma herhangi bir kamu kurumu, ticari kurulus veya kar amaci giitmeyen kurulus
tarafindan finansal olarak desteklenmemistir.
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1038 Hasan Giiler

Yapay Zeka Kullanim Beyam
Makalenin hazirlanmas: siirecinde yapay zeka araglarindan yalmizca dil diizenleme, ceviri
destegi ve anlatim iyilestirmesi amaciyla sinirlt 6l¢iide yararlanilmistir. Yapay zeka araglari
tarafindan yapilan ceviri ve dil diizenlemeleri tarafimdan dikkatle kontrol edilmistir. Yapay
zeka araglart calismanin bilimsel igeriginin, aragtirma tasariminin, analizlerinin veya
akademik sonuglarinin olusturulmasinda kullanilmamigtir. Makalenin igerigine iliskin tim
akademik sorumluluk bana aittir.

Telif Haklar1 ve izinler
Telif hakki gerektiren materyaller kullanilmigsa gerekli izinlerin alindigimi ve ¢aligmanin
herhangi bir fikri miilkiyet hakkini ihlal etmedigini beyan ederim.

Yazar Onayi
Makalenin son hélini okudum, onayladim ve yayimlanmasini kabul ettigimi beyan ederim.
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