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Abstract: In Islamic law of obligations, the validity of contracts is founded upon a number of principles, one
of which is the absence of gharar. The importance of the prohibition of gharar, which is intended to reduce risk
and protect the contracting parties from harm, cannot be denied in terms of fostering trust in commercial
relations within society. Indeed, protecting parties from loss and minimizing legal risk contribute to mutual
confidence in commercial transactions. In the legal literature, gharar denotes uncertainty concerning the
ultimate outcome of the subject matter of a contract; however, in classical works of furi* al-figh, it was not
examined under an independent heading, but rather within the broader framework of factors impairing the
consent required for the validity of contracts in the law of obligations. For the validity of contracts, it is
important that they be free not only from lack of knowledge but also from uncertainty. The subject acquires
even greater significance because the Prophet Muhammad prohibited contracts involving gharar. In view of
this importance, the present study examines the effect of gharar relating to the subject matter of sale (mabi)
on the validity of contracts of sale. The study first analyzes the conceptual framework of gharar, the legal
evidence underlying its prohibition, and the approaches of the four Sunni schools of law toward gharar. In this
way, the relevant juristic opinions are evaluated through an analytical method, and the positions of the jurists
of the respective schools are identified. Subsequently, on the basis of the information contained in works of
Islamic jurisprudence, a general approach is formulated through an inductive method, and the applicability of
these principles, albeit briefly, to contemporary Islamic legal issues such as insurance, e-commerce, financial
transactions, and the trading of Bitcoin and similar digital currencies is demonstrated. By investigating the
effect of gharar on the validity of contracts of sale from the perspective of the subject matter of the contract,
this study aims to clarify the nature and scope of gharar, its relationship with jahalah, its classifications, its
effects on contracts, and the views of both classical jurists and contemporary scholars of Islamic law, while
also establishing a theoretical foundation for the concept. The study concludes that excessive gharar (gharar
fahish) constitutes an impediment to contractual validity and that, just as contracts of sale involving this degree
of gharar were regarded as defective or void (fasid or batil) in classical Islamic jurisprudence, contemporary
transactions involving an excessive degree of gharar should likewise be regarded as defective or void.
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Oz: Islam borglar hukukunda akitlerin sahih olmasi bazi ilkelere dayanmaktadir. Akitlerde gararin
bulunmamasi bu ilkelerden biridir. Riskin azaltilmasina ve taraflarin magdur olmamasina yonelik olan garar
yasagmin toplumda ticari iligskilerde giiven olusturulmasi agisindan 6nemi inkar edilemez. Zira taraflarin
magdur edilmemesi ve hukuk alaninda riskin azaltilmas1 insanlarin ticari iliskilerde birbirlerine glivenmelerini
saglamaktadir. Hukuk literatiiriinde akit konusunun akibetine yonelik belirsizligi ifade eden garar, klasik
donem fiirGi-i fikih eserlerinde bir baglik altinda incelenmemis; borglar hukukunda akitlerin sihhati i¢in aranan
rizay1 bozan haller kapsaminda degerlendirilmistir. Akitlerin sthhati bakimindan bilinmezlik gibi belirsizligin
de bulunmamasi 6nemlidir. Hz. Peygamber’in garar igeren akitleri yasaklamasindan 6tiirii konu daha da 6nem
arz etmektedir. Onemine binaen mebi’deki gararm satis akdinin sthhatine etkisi konu edilmistir. Calismada
oncelikle gararin kavramsal ¢ergevesi, garar yasagimin delilleri ve dort mezhebin garar ile ilgili yaklagimlar
analiz edilerek irdelenmistir. Boylece konuyla ilgili goriisler analitik yontemle degerlendirilmis ve mezhep
fakihlerinin konuyla ilgili goriisleri belirlenmistir. Daha sonra fikih eserlerinde yer alan bilgilerden hareketle
tiimevarim yontemiyle genel bir yaklasim belirlenip sigorta, e-ticaret, finans iglemleri, Bitcoin ve benzeri dijital
paralarin alim satim1 gibi yeni fikhi meselelerde kisa da olsa uygulanabilirlik yonii ortaya konulmustur. Satis
akdinde akit konusu bakimindan gararin etkisinin arastirildigi bu ¢alismada gararin mahiyeti ve kapsamu,
cehaletle iliskisi, cesitleri, akitlere etkisi, mezhep fakihlerinin ve ¢agdas islam hukukgularinin konuyla ilgili
goriislerini ortaya koymak ve garari teorik bir temele oturtmak amaglanmistir. Calismada fahis gararin akitlerin
sahih olmasina engel oldugu ve bilinyesinde bu derecede garar bulunan satis akitleri klasik donemde fasid veya
batil sayildigi gibi giincel fikhi meselelerden asir1 derecede garar barindiran akitlerin de fasid veya batil
sayilmasi gerektigi sonucuna varilmistir.

Anahtar Kelimeler: islam Hukuku, Islam Borglar Hukuku, Garar, Gararin Etkisi, Bey‘u’l-Garar.
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Structured Abstract:

In Islamic law of obligations, in order to protect the contracting parties from suffering prejudice or
loss, the subject matter of a contract is required to be free from adverse elements such as uncertainty and lack
of knowledge. The absence of gharar in the subject matter of a contract is one of these requirements. The aim
of this study is to examine the concept of gharar, which in the Islamic legal literature refers to uncertainty
regarding the existence of the subject matter of a contract and the risk associated with whether it can be obtained
or delivered, and to determine the effect of this concept on the validity of a contract of sale with particular
reference to the subject matter of sale (mabi‘). The principal objective of the study is to formulate general
principles through an inductive analysis of the approaches adopted by classical jurists toward gharar and, on
the basis of these principles, to propose solutions to contemporary Islamic legal issues arising in modern
economic and legal transactions.

Within the scope of this study, applications of gharar found in classical works of Islamic jurisprudence
were surveyed, with particular attention to circumstances impairing the element of consent, the conditions
governing the validity of contracts, and the various forms of uncertainty and lack of knowledge relating to the
subject matter of sale (mab1‘). The jurisprudential findings thus obtained were applied to modern economic
relations, including insurance, e-commerce, financial transactions, and the trading of Bitcoin and similar digital
currencies, thereby demonstrating, albeit briefly, the applicability of these principles to contemporary Islamic
legal issues.

In contract theory, the ability of the parties to express their consent freely depends on the subject
matter of the contract being definite or at least determinable. Lexically, gharar denotes meanings such as “risk,
danger, something insecure or unsound, deception, exposure to danger, and market stagnation”; as a technical
term, however, it refers in a contract of sale to uncertainty as to whether the subject matter of sale (mabi")
exists and, consequently, whether it is capable of being delivered, with the result that one of the parties may
obtain an unjustified gain while the other suffers a loss or is exposed to such a risk. Indeed, the characterization
of gharar by classical jurists as a transaction whose ultimate outcome is concealed confirms that the concept
denotes the possibility of the parties suffering harm or being unable to obtain the subject matter of the contract.

A survey of classical works of Islamic jurisprudence reveals that gharar was not treated under an
independent theory of gharar or as a separate chapter heading in the manner commonly found in contemporary
studies of Islamic jurisprudence. Rather, classical jurists generally examined issues relating to gharar within
discussions of such topics as the essential elements and conditions of contracts, circumstances affecting the
validity of declarations of intent, and the requirements to be fulfilled by the subject matter of sale (mabi‘) and
the price (thaman) in contracts of sale. Although these jurists did not address matters concerning gharar in a
fully systematic manner, their works nevertheless contain substantial jurisprudential material that provides a
basis for the theoretical analysis of gharar and for developing solutions to new Islamic legal issues.
Accordingly, contemporary scholars of Islamic law have drawn upon this body of knowledge to examine gharar
from a variety of perspectives.

The principal reason why gharar has been treated with considerable sensitivity by both classical jurists
and contemporary scholars of Islamic law is that the Prophet Muhammad explicitly prohibited contracts
involving gharar. His prohibition of the sale of a bird in the air, a fish in the sea, an unborn offspring, and
similar objects underscores the requirement that a contract of sale should be free from uncertainties that may
enable one party to obtain an unjustified gain while causing loss to the other or giving rise to disputes between
them. In order to prevent such adverse consequences, the subject matter of the contract must likewise be free
from uncertainty and risk arising from lack of knowledge.

As a result of the research, classical works of furii® al-figh as well as contemporary studies on gharar
were examined in order to identify the conditions required of the subject matter of sale (mabi‘) in a contract of
sale and the types of gharar that arise when these conditions are not fulfilled. In particular, general principles
were derived from the specific rulings and fragmentary discussions concerning gharar found in the works of
classical jurists, and gharar was classified into three degrees: minor gharar (gharar yasir), excessive gharar
(gharar fahish), and intermediate gharar (gharar mutawassit). The general principles thus established were then
applied, through an inductive method, to contemporary Islamic legal issues arising from the digital age,
including e-commerce, cryptocurrencies, insurance, and financial transactions.
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Just as excessive gharar (gharar fahish) affects the validity of contracts in classical Islamic
jurisprudence, it likewise affects the legal validity of contemporary Islamic legal transactions. For instance, in
commercial insurance, both the amount of the premium to be paid and the amount of compensation to be
received in return, and even whether any compensation will be received at all, depend on an uncertain future
event whose occurrence cannot be known in advance. In view of this feature of commercial insurance, some
contemporary scholars of Islamic law have considered forms of commercial insurance involving excessive
gharar to be impermissible. In e-commerce, although the fact that goods are not physically inspected may give
rise to ignorance (jahalah) or gharar, providing a detailed description of the product’s characteristics, granting
the buyer the right of inspection (khiyar al-ru’yah), recognizing the option for defects (khiyar al-‘ayb) where
the product is defective, and clearly specifying the conditions of return reduce the level of gharar to minor
gharar (gharar yasir). Since minor gharar does not impair the validity of a contract, sales contracts concluded
through e-commerce are regarded as valid. In the trading of cryptocurrencies such as Bitcoin, by contrast, an
excessive degree of gharar is present due to extreme price speculation, the absence of centralized and legal
guarantees—that is, the lack of a tangible basis supported by legal authority—and unpredictable fluctuations
in value. For this reason, the purchase and sale of cryptocurrencies involving excessive gharar have been
regarded, from the perspective of Islamic jurisprudence, as either defective (fasid) or void (batil).

In this study, issues of gharar relating to the subject matter of sale (mabi1‘) in classical works of furii‘
al-figh were examined through a holistic approach, and it was concluded that, although gharar was not treated
under an independent heading in these works, its prohibition functioned as a protective principle aimed at
preventing harm to the contracting parties by safeguarding both the validity of contracts and the parties’
consent. The findings of the research further indicate that contracts involving excessive gharar (gharar fahish)
were unanimously regarded by jurists as impermissible, while contracts involving minor gharar (gharar yasir)
were unanimously considered permissible; by contrast, jurists differed as to the permissibility of contracts
containing an intermediate degree of gharar falling between minor and excessive gharar.

In determining the permissibility of newly emerging forms of financial and digital commerce, the
classical Islamic jurisprudential understanding of gharar should likewise serve as the principal point of
reference: contracts involving excessive gharar (gharar fahish) should be regarded as void (batil) or defective
(fasid), contracts involving minor gharar (gharar yasir) should be deemed valid (sahih), and contracts
containing an intermediate degree of gharar should be assessed in light of contemporary circumstances. The
valid conclusion of economic transactions in the modern era is possible only where the subject matter of the
contract is capable of delivery; in other words, where no legally significant gharar is present.

Keywords: Islamic Law, Islamic Law of Obligations, Gharar (Uncertainty), Effects of Gharar,
Bay‘a’l-Gharar.
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Résumé Structuré:

En droit islamique des obligations, afin de protéger les parties contractantes contre tout préjudice ou
toute perte, I’objet d’un contrat doit étre exempt d’éléments défavorables tels que 1’incertitude et le manque de
connaissance. L.’absence de gharar dans 1’objet d’un contrat est I’une de ces exigences. L’objectif de cette étude
est d’examiner le concept de gharar, qui, dans la littérature juridique islamique, désigne 1’incertitude quant a
I’existence de I’objet d’un contrat et le risque lié a la possibilité de I’obtenir ou de le livrer, ainsi que de
déterminer 1’incidence de ce concept sur la validité d’un contrat de vente, en se référant plus particuliérement
al’objet de la vente (mab1°). L’objectif principal de cette étude est de formuler des principes généraux a travers
une analyse inductive des approches adoptées par les juristes classiques a 1’égard du gharar et, sur la base de
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ces principes, de proposer des solutions aux problémes juridiques islamiques contemporains qui se posent dans
le cadre des transactions économiques et juridiques modernes.

Dans le cadre de cette étude, les applications du gharar présentes dans les ouvrages classiques de
jurisprudence islamique ont été passées en revue, en accordant une attention particuliére aux circonstances
portant atteinte a 1’élément du consentement, aux conditions régissant la validité des contrats, ainsi qu’aux
diverses formes d’incertitude et d’ignorance relatives a l’objet de la vente (mabi‘). Les conclusions
jurisprudentielles ainsi obtenues ont été appliquées aux relations économiques modernes, notamment
I’assurance, le commerce électronique, les transactions financiéres et le commerce du Bitcoin et des monnaies
numériques similaires, démontrant ainsi, bien que briévement, I’applicabilité de ces principes aux questions
juridiques islamiques contemporaines.

En théorie des contrats, la capacité des parties a exprimer librement leur consentement dépend du fait
que 1’objet du contrat soit défini ou, a tout le moins, déterminable. Sur le plan lexical, le terme gharar recouvre
des notions telles que « risque, danger, quelque chose d’incertain ou de peu solide, tromperie, exposition au
danger et stagnation du marché » ; en tant que terme technique, cependant, il désigne, dans un contrat de vente,
I’incertitude quant a 1’existence de 1’objet de la vente (mabi1‘) et, par conséquent, quant a sa capacité a étre
livré, ce qui peut conduire 1'une des parties a obtenir un gain injustifié tandis que I’autre subit une perte ou est
exposée a un tel risque. En effet, la définition du gharar donnée par les juristes classiques comme une
transaction dont I’issue finale est cachée confirme que ce concept désigne la possibilité pour les parties de subir
un préjudice ou de ne pas pouvoir obtenir 1’objet du contrat.

Un examen des ouvrages classiques de jurisprudence islamique révéle que le gharar n’était pas traité
dans le cadre d’une théorie autonome du gharar ni sous la forme d’un chapitre distinct, comme c’est
couramment le cas dans les études contemporaines de jurisprudence islamique. Au contraire, les juristes
classiques examinaient généralement les questions relatives au gharar dans le cadre de discussions portant sur
des sujets tels que les éléments essentiels et les conditions des contrats, les circonstances affectant la validité
des déclarations d’intention, ainsi que les exigences auxquelles doivent satisfaire 1’objet de la vente (mabi’) et
le prix (thaman) dans les contrats de vente. Bien que ces juristes n’aient pas abordé les questions relatives au
gharar de manicére pleinement systématique, leurs ouvrages contiennent néanmoins une maticre
jurisprudentielle substantielle qui sert de base a 1’analyse théorique du gharar et a I’¢laboration de solutions a
de nouvelles questions juridiques islamiques. En conséquence, les spécialistes contemporains du droit
islamique se sont appuyés sur ce corpus de connaissances pour examiner le gharar sous divers angles.

La principale raison pour laquelle le gharar a été traité avec une grande prudence tant par les juristes
classiques que par les spécialistes contemporains du droit islamique tient au fait que le prophéte Mohammed a
explicitement interdit les contrats comportant du gharar. Son interdiction de vendre un oiseau en vol, un poisson
dans la mer, un enfant a naitre et d’autres objets similaires souligne 1’exigence selon laquelle un contrat de
vente doit étre exempt de toute incertitude susceptible de permettre a une partie d’obtenir un gain injustifié tout
en causant un préjudice a I’autre ou en donnant lieu a des litiges entre elles. Afin d’éviter de telles conséquences
néfastes, 1’objet du contrat doit également étre exempt d’incertitude et de risque découlant d’un manque de
connaissance.

Dans le cadre de cette recherche, les ouvrages classiques de furti‘ al-figh ainsi que les études
contemporaines sur le gharar ont été examinés afin d’identifier les conditions requises pour 1’objet de la vente
(mabi‘) dans un contrat de vente et les types de gharar qui surviennent lorsque ces conditions ne sont pas
remplies. En particulier, des principes généraux ont été dégagés a partir des décisions spécifiques et des
discussions fragmentaires concernant le gharar que I’on trouve dans les ouvrages des juristes classiques, et le
gharar a été classé en trois degrés : le gharar mineur (gharar yasir), le gharar excessif (gharar fahish) et le gharar
intermédiaire (gharar mutawassit). Les principes généraux ainsi établis ont ensuite été appliqués, par une
méthode inductive, aux questions juridiques islamiques contemporaines liées a 1’ére numérique, notamment le
commerce électronique, les cryptomonnaies, 1’assurance et les transactions financiéres.

Tout comme le gharar excessif (gharar fahish) affecte la validité des contrats dans la jurisprudence
islamique classique, il affecte également la validité juridique des transactions juridiques islamiques
contemporaines. Par exemple, en matiére d’assurance commerciale, tant le montant de la prime a verser que
celui de I’indemnité a percevoir en contrepartie, voire la question de savoir si une indemnité sera pergue ou
non, dépendent d’un événement futur incertain dont la survenance ne peut étre connue a I’avance. Compte tenu
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de cette caractéristique de 1’assurance commerciale, certains jurisconsultes islamiques contemporains ont jugé
inadmissibles les formes d’assurance commerciale impliquant un gharar excessif. Dans le commerce
¢électronique, bien que le fait que les marchandises ne soient pas inspectées physiquement puisse donner lieu a
I’ignorance (jahalah) ou au gharar, le fait de fournir une description détaillée des caractéristiques du produit,
I’octroi a I’acheteur du droit d’inspection (khiyar al-ru’yah), la reconnaissance de la clause de recours pour
vices (khiyar al-‘ayb) lorsque le produit est défectueux, ainsi que la spécification claire des conditions de retour,
réduisent le niveau de gharar a un gharar mineur (gharar yasir). Etant donné qu’un gharar mineur n’affecte pas
la validité d’un contrat, les contrats de vente conclus par le biais du commerce électronique sont considérés
comme valides. Dans le commerce des cryptomonnaies telles que le Bitcoin, en revanche, un degré excessif de
gharar est présent en raison de la spéculation extréme sur les prix, de I’absence de garanties centralisées et
légales — c’est-a-dire I’absence d’une base tangible étayée par une autorité juridique — et des fluctuations
imprévisibles de la valeur. C’est pourquoi 1’achat et la vente de cryptomonnaies impliquant un gharar excessif
ont été considérés, du point de vue de la jurisprudence islamique, comme soit viciés (fasid), soit nuls (batil).

Dans cette étude, les questions de gharar relatives a I’objet de la vente (mabi‘) dans les ouvrages
classiques de fur‘ al-figh ont été examinées selon une approche holistique, et il a été conclu que, bien que le
gharar ne fasse pas I’objet d’une rubrique distincte dans ces ouvrages, son interdiction fonctionnait comme un
principe de protection visant a prévenir tout préjudice aux parties contractantes en préservant a la fois la validité
des contrats et le consentement des parties. Les résultats de cette recherche indiquent en outre que les contrats
comportant un gharar excessif (gharar fahish) étaient unanimement considérés comme illicites par les
jurisconsultes, tandis que ceux comportant un gharar mineur (gharar yasir) étaient unanimement jugés licites ;
en revanche, les jurisconsultes divergeaient quant a la licéité des contrats présentant un degré intermédiaire de
gharar, se situant entre le gharar mineur et le gharar excessif.

Pour déterminer la licéité des nouvelles formes de commerce financier et numérique, la conception
classique du gharar issue de la jurisprudence islamique devrait également servir de référence principale : les
contrats comportant un gharar excessif (gharar fahish) doivent étre considérés comme nuls (batil) ou viciés
(fasid), ceux comportant un gharar mineur (gharar yasir) doivent étre jugés valides (sahih), et ceux comportant
un degré intermédiaire de gharar doivent &tre évalués a la lumiére des circonstances contemporaines. La
conclusion valide de transactions économiques a I’ére moderne n’est possible que lorsque 1’objet du contrat est
susceptible d’étre livré ; en d’autres termes, lorsqu’il n’y a pas de gharar juridiquement significatif.

Mots-clés: droit islamique, droit islamique des obligations, gharar (incertitude), effets du gharar,
bay‘a’l-gharar.

Resumen Estructurado:

En el derecho islamico de obligaciones, con el fin de proteger a las partes contratantes de sufrir
perjuicios o pérdidas, se exige que el objeto de un contrato esté libre de elementos adversos, como la
incertidumbre y la falta de conocimiento. La ausencia de gharar en el objeto del contrato es uno de estos
requisitos. El objetivo de este estudio es examinar el concepto de gharar —que en la literatura juridica islamica
se refiere a la incertidumbre respecto a la existencia del objeto del contrato y al riesgo asociado a la posibilidad
de obtenerlo o entregarlo— y determinar el efecto de este concepto sobre la validez de un contrato de
compraventa, con especial referencia al objeto de la venta (mab1). El objetivo principal del estudio es formular
principios generales mediante un analisis inductivo de los enfoques adoptados por los juristas clasicos respecto
al gharar y, sobre la base de estos principios, proponer soluciones a las cuestiones juridicas islamicas
contemporaneas que surgen en las transacciones econémicas y juridicas modernas.

En el marco de este estudio, se han examinado las aplicaciones del gharar que figuran en las obras
clasicas de la jurisprudencia islamica, prestando especial atencion a las circunstancias que menoscaban el
elemento del consentimiento, a las condiciones que rigen la validez de los contratos y a las diversas formas de
incertidumbre y falta de conocimiento relacionadas con el objeto de la venta (mabi‘). Las conclusiones
jurisprudenciales asi obtenidas se aplicaron a las relaciones econdmicas modernas, incluidos los seguros, el
comercio electronico, las transacciones financieras y el comercio de bitcoins y monedas digitales similares,
demostrando de este modo, aunque sea brevemente, la aplicabilidad de estos principios a las cuestiones
juridicas islamicas contemporaneas.
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En la teoria de los contratos, la capacidad de las partes para expresar libremente su consentimiento
depende de que el objeto del contrato sea definido o, al menos, determinable. Lexicalmente, «gharar» denota
significados tales como «riesgo, peligro, algo inseguro o poco soélido, engafio, exposiciéon al peligro y
estancamiento del mercadoy; sin embargo, como término técnico, en un contrato de compraventa se refiere a
la incertidumbre sobre si el objeto de la venta (mabi‘) existe y, en consecuencia, si es susceptible de ser
entregado, lo que da lugar a que una de las partes pueda obtener una ganancia injustificada mientras que la otra
sufre una pérdida o queda expuesta a dicho riesgo. De hecho, la caracterizacion del gharar por parte de los
juristas clasicos como una transaccion cuyo resultado final permanece oculto confirma que el concepto denota
la posibilidad de que las partes sufran un perjuicio o no puedan obtener el objeto del contrato.

Un analisis de las obras clasicas de la jurisprudencia islamica revela que el gharar no se trataba en el
marco de una teoria independiente sobre el gharar ni como un capitulo independiente, tal y como suele ocurrir
en los estudios contemporaneos de la jurisprudencia islamica. Mas bien, los juristas clasicos solian examinar
las cuestiones relacionadas con el gharar en el marco de debates sobre temas tales como los elementos y
condiciones esenciales de los contratos, las circunstancias que afectan a la validez de las declaraciones de
intencion y los requisitos que deben cumplir el objeto de la venta (mabi) y el precio (thaman) en los contratos
de compraventa. Aunque estos juristas no abordaron las cuestiones relativas al gharar de una manera totalmente
sistematica, sus obras contienen, no obstante, un material jurisprudencial sustancial que proporciona una base
para el andlisis tedrico del gharar y para el desarrollo de soluciones a nuevas cuestiones juridicas islamicas. En
consecuencia, los estudiosos contemporaneos del derecho isldmico han recurrido a este corpus de
conocimientos para examinar el gharar desde diversas perspectivas.

La razon principal por la que tanto los juristas clasicos como los estudiosos contemporaneos del
derecho islamico han tratado el gharar con considerable sensibilidad es que el profeta Mahoma prohibio
explicitamente los contratos que implicaran gharar. Su prohibicion de vender un pajaro en el aire, un pez en el
mar, un hijo ain no nacido y objetos similares subraya el requisito de que un contrato de compraventa debe
estar libre de incertidumbres que puedan permitir a una de las partes obtener una ganancia injustificada, al
tiempo que causan pérdidas a la otra o dan lugar a disputas entre ellas. Para evitar tales consecuencias adversas,
el objeto del contrato debe estar igualmente libre de incertidumbre y de riesgos derivados de la falta de
conocimiento.

Como resultado de la investigacion, se examinaron obras clasicas de furii‘ al-figh, asi como estudios
contemporaneos sobre el gharar, con el fin de identificar las condiciones que debe cumplir el objeto de la venta
(mabi‘) en un contrato de compraventa y los tipos de gharar que surgen cuando no se cumplen dichas
condiciones. En particular, se derivaron principios generales a partir de las normas especificas y los debates
fragmentarios sobre el gharar que figuran en las obras de los juristas clasicos, y se clasifico el gharar en tres
grados: gharar menor (gharar yasir), gharar excesivo (gharar fahish) y gharar intermedio (gharar mutawassit).
Los principios generales asi establecidos se aplicaron posteriormente, mediante un método inductivo, a
cuestiones juridicas islamicas contemporaneas derivadas de la era digital, entre las que se incluyen el comercio
electronico, las criptomonedas, los seguros y las transacciones financieras.

Del mismo modo que el gharar excesivo (gharar fahish) afecta a la validez de los contratos en la
jurisprudencia islamica clésica, también afecta a la validez juridica de las transacciones juridicas islamicas
contemporaneas. Por ejemplo, en los seguros comerciales, tanto el importe de la prima que se debe pagar como
el importe de la indemnizacidon que se recibira a cambio —e incluso si se recibira alguna indemnizacion—
dependen de un acontecimiento futuro incierto cuyo occurrence no se puede conocer de antemano. En vista de
esta caracteristica de los seguros comerciales, algunos estudiosos contemporaneos del derecho islamico han
considerado inadmisibles aquellas formas de seguro comercial que implican un gharar excesivo. En el comercio
electronico, aunque el hecho de que los bienes no se inspeccionen fisicamente pueda dar lugar a la ignorancia
(jahalah) o al gharar, proporcionar una descripcioén detallada de las caracteristicas del producto, conceder al
comprador el derecho de inspeccion (khiyar al-ru’yah), reconocer la opcion por defectos (khiyar al-‘ayb) en
caso de que el producto sea defectuoso y especificar claramente las condiciones de devolucion reducen el nivel
de gharar a un gharar menor (gharar yasir). Dado que el gharar menor no menoscaba la validez de un contrato,
los contratos de compraventa celebrados a través del comercio electronico se consideran validos. En el
comercio de criptomonedas como el bitcoin, por el contrario, existe un grado excesivo de gharar debido a la
especulacion extrema sobre los precios, a la ausencia de garantias centralizadas y legales —es decir, la falta de
una base tangible respaldada por la autoridad legal— y a las fluctuaciones impredecibles en el valor. Por este
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motivo, la compra y venta de criptomonedas que implican un gharar excesivo se han considerado, desde la
perspectiva de la jurisprudencia isldmica, como defectuosas (fasid) o nulas (batil).

En este estudio se examinaron, mediante un enfoque holistico, las cuestiones relacionadas con el
gharar en relacion con el objeto de la venta (mabi’) en las obras clasicas de furt’ al-figh, y se concluy6 que,
aunque el gharar no se trataba en un apartado independiente en dichas obras, su prohibicién funcionaba como
un principio protector destinado a prevenir el perjuicio a las partes contratantes, salvaguardando tanto la validez
de los contratos como el consentimiento de las partes. Los resultados de la investigacion indican ademas que
los juristas consideraban unanimemente inadmisibles los contratos que implicaban un gharar excesivo (gharar
fahish), mientras que los contratos que implicaban un gharar leve (gharar yasir) se consideraban unanimemente
admisibles; por el contrario, los juristas discrepaban en cuanto a la admisibilidad de los contratos que contenian
un grado intermedio de gharar, situado entre el gharar leve y el excesivo.

A la hora de determinar la admisibilidad de las nuevas formas de comercio financiero y digital, la
interpretacion clasica de la jurisprudencia islamica sobre el gharar deberia servir igualmente como principal
punto de referencia: los contratos que impliquen un gharar excesivo (gharar fahish) deben considerarse nulos
(batil) o viciados (fasid); los contratos que impliquen un gharar leve (gharar yasir) deben considerarse validos
(sahth); y los contratos que contengan un grado intermedio de gharar deben evaluarse a la luz de las
circunstancias contemporaneas. La celebracion valida de transacciones econdomicas en la era moderna solo es
posible cuando el objeto del contrato es susceptible de entrega; en otras palabras, cuando no existe gharar
juridicamente relevante.

Palabras clave: Derecho islamico, Derecho islamico de las obligaciones, Gharar (incertidumbre),
Efectos del gharar, Bay‘a’l-Gharar.
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CrpykrypupoBanHoe Pe3iome:

B ncmamckoM mpaBe 0053aTeNbCTB, ¢ LENBI0 3aIIUTHl CTOPOH JOTOBOpa OT ymiepba min yOBITKOB,
MpeIMeT A0TOBOPa JTOJDKEH OBITh CBOOOJICH OT TaKUX HEOIArONpHUATHBIX DJIEMEHTOB, KaK HEOMPEeIEHHOCTh
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U OTCYTCTBHE 3HaHMI. OTCYTCTBHE «Tapapa» B IpeIMeTe JOroBopa SBISETCS OJHUM M3 TaKUX TPSOOBaHUH.
Lenp IaHHOTO HCCIEIOBAHUS 3aKIIOYAeTCs B H3YYCHHH HOHATHSA «rapapay, KOTOPOe B HCIAMCKON
IOpPUIMYECKON JHTepaTtype O0003Ha4yaeT HEONPENeNeHHOCTh B OTHOIICHHH CYIISCTBOBAHUS MpeaMeTa
JOTOBOpa M PHUCK, CBSA3AHHBII C BOSMOXKHOCTBIO €r0 INOJIyYEHHS WM NOCTaBKH, a Takke B ONpeeTICHHU
BIIUSIHUSL 9TOTO IMOHSTHS Ha JCHCTBHUTENHFHOCTH JOTOBOPA KYIUTHM-NPOJAXH C OCOOBIM YHOPOM Ha IpenMeT
npomaxu (Mabr). OCHOBHAsI LeNb HMCCIENOBAHUS 3aKII0YacTcs B (POPMYIHPOBAHMH OOIMIMX IMPHHIIUAIIOB
MOCPE/ICTBOM HMHAYKTHBHOTO aHalM3a IMOJXOJO0B, NMPHHATHIX KIACCHYECKUMH MPABOBEAAMH B OTHOIICHHH
«rapapa», U, Ha OCHOBE 3THX IPHHIIMIIOB, B MPEAJIOKEHHH PEIICHUH COBPEMEHHBIX HCIIAMCKO-TIPaBOBBIX
npo06JieM, BOSHUKAIOUINX B PAMKaX COBPEMEHHBIX 9KOHOMHYECKUX M MPABOBBIX CAEJIOK.

B pamkax maHHOTO ucCiiefOBaHUsI OBLIM INPOAHAJIM3WPOBAHBI IIPUMEPBI NPHUMEHEHHS IOHATHS
«rapap», BCTpedaloIUecss B KIaCCHYECKUX TPYAax HCIAMCKOW IOPHCHPYICHLMH, C YAEIEHHEM 0coboro
BHUMaHHs  OOCTOATENILCTBAM, IOJPBIBAIOIIUM  JIEMEHT  COIVIACHS,  YCIOBHSIM,  ONPEIEIISIONIIM
JEHCTBUTENLHOCTh JOTOBOPOB, a TAaKXKe PasiIMYHBIM (opMaM HEONpENeeHHOCTH M HEeNOCTaTKa 3HaHW,
Kacalomuxcs IMpeaMeTa KyIumn-pogaxku (madu). [TomydeHHBIE TaKuM 00pa3oM IIPaBOBEIYECKUE BBIBOJIBI
OBUIM NPHMEHEHBl K COBPEMEHHBIM 3KOHOMHYECKHM OTHOLICHHSAM, BKIIFOYas CTPaXOBaHHE, JICKTPOHHYIO
KOMMEpLHIO, (DUHAHCOBBIC ONCpallM, a TAKKE TOPTOBIIO OHTKOMHOM W aHAJOTMYHBIMH LH(PPOBBIMH
BQJIIOTAMH, YTO IO3BOJMJIO TPOASMOHCTPUPOBATh, MYCTh W KPAaTKO, NPHMEHHUMOCTh 3THX HPHHIHUIIOB K
COBPEMEHHBIM BOIIPOCAM HCIAMCKOIO MpaBa.

B TCOPUU JOTOBOPOB CIIOCOOHOCTH CTOpPOH CBO60}1HO BbIpaXXaTb CBOC COIIaCU€ 3aBUCUT OT TOTIO,
ABJIACTCA JIM NPEAMET AOroBopa OIMPCACICHHBIM WA, IO KpaﬁHeﬁ MEpE, ONMPEACIACMbIM. B nekcuueckom
CMBICJIC TCPMUH «Tapap» 0003HaYaeT TaKue 3HA4YCHUA, KaK «PUCK, OMACHOCTb, HEYTO HCHAACKHOC HIIU
HECOCTOATCIIbHOC, O6MaH, TMOJABEPKCHHOCTL OINNACHOCTH W CTarHaius pbIHKa»; OJHAKO B KadCCTBC
TCXHUYCCKOTO TEPMHUHA B IOTOBOPE KYIUIM-TTPOJAKU OH 0003HayaeT HEONPEACIICHHOCTh OTHOCUTCIIBHO TOTO,
CYHICCTBYCT JIM NPCAMECT ITPOJAAKU (Ma6I;I), H, CJICA0OBATCIIbHO, BO3MOJKHO JIM €ro rnepeaada, B pe3yjabTaTe 4€ro
OAHA U3 CTOPOH MOXKCT IOJYYUTH HCO6OCHOBaHHyIO BBIT'OlYy, B TO BPEMs KaK Apyras IOHECET y6LITOK nim
MOJABCPrHETCA TAKOMY PHUCKY. I[eﬁCTBHTeHBHO, OIIPEACIICHUC «Trapapa» KIAaCCUYCCKHUMHU IPaBOBCAAMU KaK
CICIIKH, KOHEYHBIN pe3yabTaT KOTOpOﬁ CKPBIT, IOATBCPIKAACT, UTO OTO INOHATHUC 0003HaYaCT BO3MOKHOCTh
MNPpUIUHCHUA yLuep6a CTOpPOHAM WJIM UX HECIIOCOOHOCTH NOJYUUTh OpeAMET JOTrOBOpaA.

AHanM3 KIIaCCHYECKMX TPYIOB IO HCIAMCKOW OPHCIPYICHIUH IIOKa3bIBAae€T, UTO «rapap» He
paccMaTpuBalCs B paMKaxX CaMOCTOSATENFHON TEOPUH «rapapay WM B Ka4eCTBE OTAEIbHOH IJIaBbl, Kak 3TO
OOBIYHO BCTpEYAETCS B COBPEMEHHBIX HCCIEIOBAHMAX IO HMCIAMCKOHl fopuchpyaeHiuu. HampoTus,
KJIaCCHYECKHEe TPaBOBEIbI, KaK MPABUIIO, PaCCMATPUBAIM BOIPOCHI, CBSI3aHHBIE C «TapapoM», B paMKax
00CYK/IeHUS] TaKUX T€M, KaK CYIIECTBEHHBIE 3JIEMEHTHI M yCJIOBHUS IOTOBOPOB, OOCTOATENBCTBA, BIMSIOLINE
Ha JAEWCTBUTEIHHOCTh BOJICU3BABICHUH, a TaKkKe TPeOOBAaHUSA, KOTOPHIM JOJKHBI COOTBETCTBOBATH MIPEIMET
KyIUIM-TIpofaxxu (Mabu) M neHa (TaMaH) B JIOTOBOpax KYIUIU-TIPOJA@XKH. XOTS 3TH IPaBOBEIbl M HE
paccMaTrprBalii BOTIPOCHI, KAaCAIOIINECs «Trapapay, HOJIHOCThIO CHCTEMAaTH3UPOBAHHBIM 00pa3oM, UX TPY/IbI,
TEM HE MEHee, COJep)KaT 3HAYMTENbHBI NpaBOBEAYECKUII Marepuall, KOTOPBIH CIy>KUT OCHOBOHM IS
TEOPETHYECKOTO aHalli3a «rapapa» W i pa3pabOTKM pEIIeHWH HOBBIX BOIPOCOB HCIAMCKOTO MpaBa.
CoOTBETCTBEHHO, COBPEMEHHBIE HCCIIEIOBATENM HCIaMCKOTO MpaBa OMHMPAIOTCS HAa 3TOT CBOA 3HAHUH UIs
W3YUYEHUsI «rapapa» C pa3iIMYHBIX TOYEK 3PCHUSL.

OcHOBHas MPUIMHA, IO KOTOPOH KaK KJIACCHUECKHUE TIPABOBE/IbI, TAK U COBPEMEHHBIE UCCIICIOBATENN
MCJIAMCKOTO TIpaBa OTHOCSTCS K Tapapy C 0CcO00H OCTOPOKHOCTBIO, 3aKIo4daeTcsi B TOM, uTo I[Ipopox
MyxaMMaj] mpsMO 3allpeTHil 3aKII0YEeHUE JIOTOBOPOB, CONPSDKEHHBIX ¢ TapapoM. Ero 3amper Ha mpogaxy
NITUITE B HEOE, pBIOBI B MOPE, HEPOKICHHOTO MMOTOMCTBA U MOA00HBIX 00BEKTOB MO TYEPKUBAET TpeOOBaHUE O
TOM, YTO JIOTOBOP KYIUTH-TIPOJAXH JOJKEH OBITH CBOOOJEH OT HEONPEIEICHHOCTEH, KOTOPHIE MOTYT
MO3BOJIUTH OJTHOW CTOPOHE TMOJyYUTh HEOOOCHOBAHHYIO BBITOJY, OJTHOBPEMEHHO MPHUUUHSS YOBITOK APYTOi
CTOPOHE WJIM BBI3BIBAsI CIIOPBI MEXTy HUMH. UTOOBI IPEAOTBPATUTE TaKHe HEOIarOonpUsATHBIC TTOCIEACTBU,
MpeJMET JOrOBOpa TAKXKE JNOJDKCH OBITh CBOOOJEH OT HEONPEACICHHOCTH M PUCKA, BO3HUKAIONIMX H3-3a
HEI0CTAaTKa 3HAHU.

B xoze uccnenoBanust ObUIM NMPOAHAIN3UPOBAHBI KIACCHYECKUE TPYABI 10 «Pypy’ alb-QUKXY», a
TAaKXKe COBPEMEHHBIE HCCIIECAOBAHUsS, MOCBSIIEHHBIE «rapapy», C 1LeIbl0 OINpPEIENCHUs] YCIOBHUH,
NPEIBIBISEMBIX K MPEAMETY KyIUIM-TpoJaku (MaOM’) B JOroBOpE KYyIUIM-NPOJaKH, W BHAOB «rapapay,
BO3HHKAIOIINX IIPH HECOOIIOJICHNHN ITHX YCIOBHHA. B 4acTHOCTH, Ha OCHOBE KOHKPETHBIX MTOCTAaHOBJICHUH U
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(parMeHTapHBIX 00CYKICHUN, KACAIOLIUXCS «rapapa» ¥ COAEePKAIIUXCS B TPYJaX KIACCHIECKHX IIPaBOBEJIOB,
OBLIH BBIBEJCHBI OOIIMe IPUHIIMIEL, a «rapap» ObUI KiIacCH(GUIUPOBAH MO TPEM CTEIEHIM: He3HAYHUTEIbHBIH
«rapap» (Tapap scup), Ype3MepHBIi «rapapy (rapap (paxwuiin) 1 IpoMeXyTOUHEIH «rapapy (Tapap MyTaBaCCHT).
3aTeM yCTaHOBJICHHBIC TaKUM OOpa3oM OOIIMe NMPUHLUIEI OBUTM NPUMEHEHBI C HOMOLIBI0 MHIYKTHBHOTO
MeToZa K COBPEMEHHBIM BOIPOCAM HCIIAMCKOTO IIpaBa, BO3HHUKAIOLIMM B SIOXY LM(POBBIX TEXHOJOTHH,
BKJIIOYAs! JJIEKTPOHHYIO KOMMEPLIHUIO, KPUIITOBAJIIOTHI, CTPAXOBaHKE U (YUHAHCOBEIC OTIEPALIH.

TouHO Tak ke, KaK Ype3MepHbIH «rapap» (rapap (axuii) BIHUseT Ha JeHCTBUTEIBHOCTh IOTOBOPOB B
KIIACCUYECKOM HCIIAMCKOM IOPUCIPYACHLUUU, OH TaKXKE BIMUACT HA IOPUAUYECKYIO JECHCTBUTENBHOCTH
COBPEMEHHBIX HCIAMCKUX IIPAaBOBBIX cleloK. Hampumep, B KOMMEPUYECKOM CTPAaXOBAHMHM KaK CyMMa
YIIaYMBAaEMOT0 CTPAaXOBOI'O B3HOCA, TaK U CyMMa IIOJIy4aeMOro B OOMEH BO3MEILICHUS, U Jaxe caM (aKT
MOJyYeHHsI KAaKOTO-JINOO BO3MEIIEHUS, 3aBUCST OT HEONPEAEIECHHOro OYIyIIero cOOBITHs, O HACTYIICHUH
KOTOPOT'O HEBO3MOXKHO 3HATh 3apaHee. YUUTHIBas 3Ty 0OCOOCHHOCTh KOMMEPUYECKOTO CTPaXxOBaHUs, HEKOTOPHIC
COBPEMCHHBIC yUYEHBIC-HCIAMOBEIbl CUUTAIOT HEAOIyCTUMBIMU T€ (POPMBI KOMMEPUYECKOTO CTPaXOBAHUS,
KOTOPBIE COIPSIKEHBI C YpEe3MEPHBIM TapapoM. B 371eKTpoHHONH KOMMEPLHH, XOTS OTCYTCTBHE (H3HIECKOTO
OCMOTpa TOBapa MOXET NPUBECTH K HE3HAHWIO (JUKaxana) WM Trapapy, NMpeIoCTaBIeHHE IOAPOOHOTO
ONMCAaHMUs XapaKTEPHCTHK TOBApa, MNPENOCTAaBICHHE IIOKYIIAaTENI0 IIpaBa HAa OCMOTp (XWAp aib-py’s),
NpU3HAHUE NTPaBa Ha OTKa3 B clydae Ae(EeKTOB (XUAp alb-aifH), €CIM TOBap UMeEeT Je(EKTHI, a TaKKe YETKOE
yKa3aHHE YCIOBHI BO3BpATa CHIDKAIOT CTEIICHb I'apapa A0 He3HAYNTeIbHOTO rapapa (rapap sicup). Ilockoneky
HE3HAYUTENIbHBIM «rapap» HE HapyllaeT JIeHCTBUTENIBHOCTh JOrOBOpa, JOTOBOPBI KYIUIM-IIPOJAXKH,
3aK/II0YAaEMBIE IIOCPEJCTBOM 3JIEKTPOHHOM KOMMEpPLUH, CUMUTAIOTCA AcUCTBUTENbHBIMU. Hamportus, mnpu
TOProBJIe KPHUITOBAIIOTAMM, TaKUMH Kak OWTKOMH, HaOJIomaeTcs upe3MepHas CTeleHb «rapapa» H3-3a
KpaliHell HEHOBOU CHEKYIISLUY, OTCYTCTBUS LICHTPAJIM30BAHHBIX U IIPABOBBIX FAPAHTUN — TO €CTh OTCYTCTBHUS
MaTepUaIbHONH OCHOBBI, MOJKPCILIEHHONW FOPUIMYCCKON CHJION, — a TakKe HEMpeacKa3yeMbIX KOJcOaHHi
ctoumoctd. [lo 3Toll mpuYnHE KyMIsA-NpoJaka KPUNTOBAIIOT, CONPSIKEHHAS C YPE3MEPHBIM «TapapoM», C
TOYKH 3pPEHHS HCIAMCKOH IOpUCTIPYACHIMH PacCMaTPHBAETCs TM00 Kak HeAeHcTBUTENbHAs ((acu), 0o Kak
HUYTOXHAS (OaTwI).

B nmaHHOM mHCCreOBaHMM BOIPOCHI «Tapapay, CBS3aHHBIC C NMPEAMETOM Hpojaxu («Mabu‘»), B
KIIaCCHYECKHX TpyAax 1o «(ypy* anb-GpuKx» ObUIM PACCMOTPEHBI C IIOMOIIBIO IIETIOCTHOTO MOIX0/a, W OBLI
CZeTaH BBIBOJ O TOM, UTO, XOTS «rapap» U HE paCCMaTPHUBAJCS B 9THX TPyAax B KAUECTBE OTAENBHOIO pa3Jiena,
ero 3amnper (pyHKIMOHMPOBAJI KaK 3allUTHBIA NMPUHIMWI, HANpPaBJICHHbIH HA NpEeNOTBpalleHHe yiepda [uis
CTOpPOH JOroBOpa IyTeM oOecreueHus KakK JIeHCTBUTENBHOCTH JOTOBOPOB, TaK M COTJIACHs CTOPOH.
Pe3ynbTarhl McCIeN0BaHUS TAKXKE MOKA3bIBAIOT, YTO JOIOBOPBI, COIPSKEHHBIE C YPE3MEPHBIM «Iapapom»
(rapap ¢axuu), eJUHOAYIIHO CYHMTAIUCh MPABOBEJAMH HEJOMYCTHMBIMH, B TO BpeMs KakK JOTrOBODBI,
COTIPSDKEHHBIE C HE3HAYUTEIbHBIM «rapapom» (rapap sCcHp), €AMHOAYUIHO CYHUTAIUCH JOIMYCTHMBIMH;
HaIlpOTUB, MHEHUs IPABOBEJOB DPA3ACIWINCH OTHOCUTEIBHO JOIYCTUMOCTH JOTOBOPOB, COJAEPKaIIUX
MPOMEKYTOUHYIO CTETIEHb «rapapay, HaXOIAILYI0CI MEX/y HE3HAUUTEIbHBIM U UPE3MEPHBIM «Tapapom».

[Tpu onpezeneHny TOMyCTUMOCTH BHOBb BO3HHKAOIIHMX (hopM GruHAHCOBOU U IM(PPOBOH KOMMEPLIHU
KJIACCHYECKOE HCIIAMCKO-TIPaBOBOE MOHUMAHUE «rapapa» JIO0JDKHO TaKKe CIIy)KHUTh OCHOBHBIM OPHEHTHUPOM:
JIOTOBOPBI, COMPSDKEHHBIE ¢ YPE3MEPHBIM TapapoM (rapap (axwii), ClelyeT CYUTaTh HeleHCTBHTEIbHBIMU
(6atmm) wum mopovyHBIMH ((hacui), MTOTOBOPHI, CONPSDKEHHBIE C HE3HAYUTEIBHBIM TapapoM (Tapap scHp),
CJIe/IyeT CYMTaTh JACHCTBUTEIbHBIMU (CaxHx), a JOTOBOPBI, COJEPIKAIINE TPOMEKYTOUHYIO CTEIeHb rapapa,
ClleqyeT OLEHUBATh C YYETOM COBPEMEHHBIX OOCTOSTENIBCTB. 3AKOHHOE 3aK/II0UECHNE YKOHOMHYECKHX CEJIOK
B COBPEMEHHYO 310Xy BO3MOKHO TOJIBKO B TOM ClIy4ae, €CJIH MPeMET JOr0BOpa MOAJIEKHT MOCTABKE; HHBIMU
CJIOBaMH, €CJIM OTCYTCTBYET IOPHIMYECKU 3HAYUMBIN «rapap.

KaioueBble cjoBa: ucIaMcKoe MpaBo, HCIaMCKOe 00s3aTelbCTBEHHOE MpaBO, «rapap»
(HeompeneIeHHOCTh ), MTOCIEACTBUS «rapapay, «0aii‘a ainb-rapapy.

TRf<ra AR
S SR S H, HfagreR uel & 81 31 IhdH d sa & forg, faeft srey &1 favg-
T YT 3R THHRI BT H SR Ufdpd Il T Tad 1T I g |
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Yapilandirilmis Ozet:

Islam bor¢lar hukukunda taraflarin magdur olmamas igin akit konusunun belirsizlik ve bilinmezlik
gibi olumsuz hususlari tagimamasi sart kosulmustur. Akit konusunda gararin bulunmamasi bu hususlardan
biridir. Bu ¢aligmanin amaci Islam hukuk literatiiriinde akit konusunun varligina iliskin belirsizligi ve elde
edilip edilmemesine yonelik riski ifade eden garar kavramini irdelemek ve bu kavramin satis akdinin sithhatine
etkisini mebi‘ agisindan ortaya koymaktir. Klasik donem fakihlerinin garar hakkindaki yaklagimlarini esas
alarak timevarim yontemiyle genel ilkeler belirlemek ve bu ilkelere dayanarak giiniimiiz iktisadi ve hukuki
iligkilerde ortaya ¢ikan fikhi meselelere ¢oziim {iretmek ¢aligmanin ana hedefini olusturmaktadir.

Calisma kapsaminda klasik donem fikih eserlerinde yer alan garar uygulamalari taranarak riza
unsurunu sakatlayan haller, akdin sihhat sartlar1 ve mebi‘teki bilinmezlik ile belirsizlik tiirleri ele alinmistir.
Elde edilen fikhi bilgiler sigorta, e-ticaret, finans islemleri, Bitcoin ve benzeri dijital paralarin alim satim1 gibi
modern ekonomik iligkilere uygulanarak yeni fikhi meselelerde kisa da olsa uygulanabilirlik yonii ortaya
konulmustur.
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Akit teorisinde rizanin 6zgiir bicimde beyan edilebilmesi, akit konusunun belirli ya da belirlenebilir
olmasina baghdir. Sozliikte “risk, tehlike, saglam olmayan sey, aldatmak, tehlikeye atmak, ¢ars1 kesat olmak™
anlamlarma gelen garar, terim olarak satis akdinde mebi‘in mevcut olup olmamasi, dolayisiyla teslim
edilebilirligi ve neticede taraflardan birinin haksiz kazang elde etmesi ve diger tarafin da zarara ugramasi veya
boyle bir riskle karsi karstya kalmasini ifade eder. Nitekim klasik donem fukahdsinin garar1 akibeti gizli
olmakla nitelemesi gararin taraflarin zarar gérmelerini veya akit konusunu elde edememelerini ifade ettigini
teyit etmektedir.

Klasik donem fikih eserleri tarandiginda gararin giiniimiiz fikihla ilgili caligmalardaki gibi bagimsiz
bir garar teorisi veya miistakil bir bolim bashigi altinda ele alinmadig1 goriiliir. Bu dénem fakihleri garar
genellikle akdin riikiinleri ve sartlari, irade beyanini sakatlayan haller ve satis akdinde mebi‘ ile semenin
tagimast gercken hususlar gibi konular arasina serpistirilmis bir tarzda incelemislerdir. Bu dénem fakihleri
gararla ilgili konular1 her ne kadar sistematik bir tarzda ele almamissa da gararin teorik olarak
degerlendirilmesini saglayacak ve yeni fikhi meselelere ¢o6ziimler getirecek malumatlar1 eserlerinde
islemislerdir. Nitekim giiniimiiz Islam hukukcular1 bu bilgilerden hareketle garar1 degisik agilardan arastirma
konusu yapmuiglardir.

Gararin klasik dénem fakihleri ile giiniimiiz Islam hukukculari tarafindan biiyiik bir hassasiyetle
iizerinde durulmasinin temel nedeni, Hz. Peygamber’in garar iceren akitleri agik bir sekilde yasaklamig
olmasidir. Onun havadaki kusun, denizdeki baligin, heniiz dogmamis yavrunun ve benzeri seylerin satilmasint
yasaklamasi satig akdinde taraflardan birinin haksiz kazang elde etmesine ve digerinin magdur olmasina veya
aralarinda anlasmazligin ¢ikmasina yol agacak belirsizliklerin bulunmamasi gerektigini vurgulamaktadir. Bu
ve benzeri olumsuzluklarin s6z konusu olmamasi igin akit konusunda bilinmezlik gibi belirsizlik ve riskin de
bulunmamasi gerekir.

Arastirma neticesinde klasik donem fiiru-i fikih eserleri ile giiniimiizde gararla ilgili yapilmis
calismalar taranarak satis akdinde mebi‘te aranan sartlar ve bu sartlarin bulunmamasi hélinde garar tiirleri tespit
edilmistir. Ozellikle klasik dénem fakihlerin eserlerinden gararla ilgili elde edilen ciiz’i bilgilerden genel
kurallar ¢gikarilmis ve gararin yesir garar, fahis garar ve mutevassit garar seklinde {i¢lii bir derecelendirilmesi
yapilmistir. Bu dogrultuda varilan genel ilkeler giiniimiiz dijital ¢aginin {irlinii olan e-ticaret, kripto para,
sigortacilik ve finans islemleri gibi yeni fikhi meselelere timevarim yontemle uygulanmistir.

Féhis garar klasik donemdeki akitlerin sihhatini etkiledigi gibi yeni fikhi meselelerin sihhatini de
etkilemektedir. Ornegin ticari sigortada ddenecek prim ve karsihginda alinacak tazminatin miktar: hatta
tazminatin alinip alinmayacagi ve gelecekte vuku bulup bulmayacagi belirsiz kazaya baghdir. Ticari
sigortalarin bu yoniinii gdz Sniinde bulunduran bazi giiniimiiz Islam hukukgular tarafindan fahis garar
barindiran ticari sigortalar caiz gériilmemistir. E-ticaret uygulamasinda iirlinlerin fiziki olarak goriilmemesi
cehalet veya garara sebep olabilse de iriiniin 6zelliklerinin detayli bir sekilde belirtilmesi, aliciya gérme
muhayyerligi hakkinin taninmasi, kusurlu olmasi durumunda da ayip muhayyerliginin kabul edilmesi ve iade
sartlarinin agik bir sekilde yazilmasi garari yesir seviyesine indirmektedir. Yesir garar akdin sthhatine herhangi
bir halel getirmedigi icin e-ticaret yoluyla yapilan satis akitleri sahih kabul edilmmistir. Bitcoin gibi kripto
paralarin alim satiminda asir1 derecede fiyat spekiilasyonlari, merkezi ve hukuki bir giivencenin bulunmamasi
yani arkasinda somut ve hukuktan giiciinii alan bir dayanagin olmamasi ve degerinin 6ngdriilemez bigimde
dalgalanmasi sebebiyle asirt diizeyde garar mevcuttur. Bu yiizden fahig garar barindiran kripto paralarin alim
satim1 fikh1 acidan fasid veya batil sayilmistir.

Bu caligmada klasik donem fiiri-i fikih eserlerinde mebi‘ ile ilgili garar konular1 biitiinciil bir
yaklagimla incelenmis ve bu eserlerde garar miistakil bir baslik altinda ele alinmamis olsa da akitlerin sthhati
ve taraflarin rizasinin korunmasi agisindan gararin yasaklanmasinin taraflarin magdur edilmesine karsilik
koruyucu bir ilke oldugu sonucuna varilmistir. Arastirma neticesinde fahis garar bulunan akitlerin fakihlerin
goris birligi ile caiz goriilmedigi; yesir garar bulunan akitlerin goriis birligi ile caiz sayildig1 ve konusunda
yesir garar ile fahis garar arasinda orta derecede garar bulunan akitlerin de caiz olup olmamasinda goriis
ayriliginin oldugu goriilmiistiir.

Giiniimiizde ortaya ¢ikan yeni finansal ve dijital ticaretin caiz olup olmadig1 noktasinda da klasik
donem fikihtaki garar anlayisi esas alinmalidir: Fahis garar barindiran akitler batil veya fésid; yesir garar
barindiran akitler sahih sayilmali ve orta derecede garar barindiran akitler de giiniin sartlarma gore
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degerlendirilmelidir. Bu c¢agin iktisadi islemlerinin sahih olarak akdedilmesi ancak akit konusunun teslim
edilebilir olmasi, bir bagka ifade ile garar durumunun bulunmamasi ile miimkiindiir.

Anahtar Kelimeler: Islam Hukuku, Islam Borglar Hukuku, Garar, Gararin Etkisi, Bey‘u’l-Garar.
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Introduction

In formulating the rules governing contracts of sale, the jurists took into consideration not
only the intentions of the contracting parties but also the need to protect them from harm;
accordingly, they required the subject matter of the contract to be known, existent, capable of
delivery, and legally permissible to benefit from under Islamic law. For this reason, the parties’ offer
and acceptance, expressed in terms such as “I have sold” and “I have purchased,” were not regarded
as sufficient in themselves for the validity of a contract of sale. Rather, the jurists examined together
such matters as the parties’ legal capacity to contract, the conformity of their declarations of intent,
the conditions relating to the subject matter of the contract, and the requirements necessary to ensure
that neither party is exposed to excessive risk or deception. One of the issues analyzed by classical
jurists within this framework was gharar.

In contemporary scholarship, the effect of gharar on the validity of contracts has been
examined in articles and books (al-Darir, 1967, pp. 71-77; Daradikah, 1973, 2/202), as well as in
encyclopedia entries (Commission, 1982, 31/149-176; Donmez, 1996, 13/366-371) and
dissertations (Giiney, 2013, pp. 245-284). However, none of these studies on gharar corresponds
exactly to the subject of the present study, namely “The Effect of Gharar on the Subject Matter in
Contracts of Sale.” For instance, Siddig Muhammad al-Amin al-Darir, whose work is among the
sources consulted in this study, addressed the issue of gharar within a very broad framework in his
doctoral dissertation entitled “al-Gharar wa Atharuhu f1 al-'Uqud fi al-Figh al-Islam1.” A similar
situation is found in Necmeddin Giiney’s dissertation entitled “The Effect of Gharar in Islamic Law
of Obligations with Particular Reference to the Contract of Sale.” By contrast, the present study
examines the effect of gharar on the validity of contracts solely from the perspective of the subject
matter of sale (mabi1"). It therefore differs from these two studies in that it focuses exclusively on the
effect of gharar with respect to the subject matter of the contract of sale and is consequently
conducted within a narrower thematic framework.

Just as the subject of gharar was not treated under an independent heading in classical works
of furdi® al-figh, the information relating to gharar was likewise not presented systematically; rather,
it was discussed in a scattered manner within the various topics to which it was relevant whenever
the occasion arose. For this reason, in determining the jurists’ views on gharar in terms of its effect
on the validity of contracts, this study primarily relies on the classical furii® works of jurists belonging
to the four Sunni schools of law and aims to present their understanding of gharar and its legal effects
within a general analytical framework. Contemporary works on gharar will also be consulted in order
to facilitate a clearer understanding of the subject. In this context, drawing on the examples of gharar
cited by the jurists, the gharar present in the subject matter of contracts will be examined, with a view

www.turkishstudies.net/religion



170 Mehmet Selim Aslan

to reaching a general conclusion regarding its effect on the validity of contracts and its place within
the furt’ literature. The article will analyze the jurists’ views concerning the legal effects of gharar;
within this framework, after defining its conceptual parameters and identifying the areas in which it
operates, its conditions, and its various forms, particular attention will be devoted to its effect on the
validity of contracts, and the study will conclude by presenting the general findings reached as a
result of the research.

1. The Nature of Gharar

For a contract of sale to be validly concluded, certain essential elements must be present.
One of these elements is the subject matter of the contract. The subject matter, referred to as the
mabi’, is the property transferred by the seller to the buyer in exchange for a specified consideration
and which the buyer intends to acquire into his ownership in return for that consideration. As is
evident from this definition, a contract of sale involves two elements that the parties intend to
exchange: the subject matter of sale (mabi*) and the price (thaman). In order for property to constitute
the subject matter of a contract of sale, it must possess certain characteristics. In this context, jurists
maintain that the mabi’ must be capable of delivery and, consequently, that a sale involving gharar
is not permissible (al-Shirbini, 1997, 2/18).

For a clearer understanding of the subject, it is first necessary to elucidate the nature of
gharar. The root gh-r-r lexically conveys such meanings as “to expose to danger, to deceive, for the
market to become stagnant, and for a camel’s milk to diminish,” while gharar, derived from the same
root, denotes “danger, risk, and that which is insecure or unsound” (al-Khalil b. Ahmad, 2003, 3/274;
Ibn Faris, 1979, 4/381; Ibn Manzur, n.d., pp. 3232-3234). In the legal literature, gharar has been
defined in various ways that lead to substantially similar conclusions. For example, some jurists
define gharar as “that whose outcome is concealed” (al-Juwayni, 2007, 5/403; al-Sarakhst, n.d.,
12/194, 13/68), while others describe it as “that whose circumstances are obscure and whose ultimate
outcome is unknown” (al-Shirazi, 1995, 2/12). The Hanafis analyze within the scope of gharar
situations in which the probability of obtaining the subject matter is equal to that of failing to obtain
it. Indeed, al-Kasan1’s (d. 587/1191) definition of gharar as “a risky matter whose existence and non-
existence are equally probable” indicates that gharar denotes a state of risk in which it is uncertain
whether the subject matter will be obtained and the probabilities of obtaining and failing to obtain it
are equal (al-Kasani, 2003, 6/609). The Shafi‘ts, by contrast, maintain that gharar arises where the
likelihood of failing to obtain the subject matter predominates, emphasizing this by describing it as
a matter concerning which there is uncertainty between existence and non-existence, with non-
existence being considerably more probable than existence (al-Mawardi, 1994, 5/15, 18/147; al-
Riiyant, 2009, 6/18). In light of these definitions, gharar has been described as “a degree of ambiguity
in a contract sufficient to give rise to unjust enrichment” (Dénmez, 1996, 13/366). Indeed, Imam
Muhammad’s (d. 189/805) statement that sales involving gharar are void or defective (batil/fasid)
because their ultimate outcome is uncertain demonstrates that gharar, with respect to the subject
matter of sale (mabi1°), conveys the meaning of “uncertainty” (al-Shaybani, 1990, 5/89, 91).

It may be inferred from the foregoing definitions and discussions that, for gharar to be
present, the subject matter of sale (mabi‘) must involve uncertainty or ambiguity, and that such
uncertainty must be of a degree and nature capable of enabling one party to obtain an unjust gain
while causing the other to suffer an unjust loss. Accordingly, bay‘ al-gharar may be defined as a
contract of sale in which it is uncertain whether the subject matter can be obtained and in which the
subject matter itself is characterized by uncertainty. On this basis, contracts involving an unknown
subject matter, an object whose acquisition is doubtful, an object that cannot be delivered, or a non-
existent object may be characterized as bay" al-gharar (Daradikah, 1973, 1/78). The report that Abtu
Hanifa (d. 150/767) regarded the sale of fish in water as void on the ground that it involved gharar
confirms this understanding (Abii Yusuf, 1358, pp. 22-23). Likewise, after Imam Muhammad and
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Imam al-Shafi ‘1 (d. 204/820) stated that the sale of unripe fruit was impermissible because it involved
gharar, they described a gharar sale as the sale of something that does not yet exist and whose quantity
is unknown, indicating that gharar conveys the meaning of uncertainty as to whether the subject
matter will ultimately be obtained (al-Shaybani, 1983, 2/545-546; al-Shafi‘1, 2001, 4/137). It is also
reported that Imam al-Shafi‘T analyzed within the category of gharar sales the sale of property not
present at the session of contract, an unborn offspring in its mother’s womb, a runaway slave, a bird
in the air that has not yet been caught, and a fish in the sea that has not yet been caught, with the
possibility that such objects may not be deliverable being cited as the underlying rationale (al-
Mawardi, 1994, 5/325-327).

2. The Relationship Between Gharar and Jahalah

In order to understand the nature of gharar accurately, it is necessary to address its
relationship with the concept of jahalah. As noted above, gharar is defined as “that whose occurrence
or realization is unknown,” whereas jahalah is defined as “that whose realization is known, but whose
characteristics are unknown” (al-Darir, 1967, p. 37). These two definitions indicate that gharar refers
to uncertainty concerning the existence or realization of the subject matter of a contract, whereas
jahalah refers not so much to uncertainty about its existence as to lack of knowledge concerning its
characteristics (al-Jurjant’s definition of jahl, derived from the root j-h-1, as “to suppose a thing to be
in a state other than the state in which it actually exists” suggests that jahalah denotes lack of
knowledge regarding the characteristics of the subject matter of a contract; al-Jurjani, 2004, p. 72).
Although jurists have at times used these two concepts interchangeably, the definitions above
demonstrate that a distinction exists between them. Indeed, the Maliki jurist Shihab al-Din al-Qarafi
(d. 684/1285) states that the relationship between the two concepts is one of partial overlap (‘umiim
wa-khusiis min wajh), as expressed in logic. This is because each concept encompasses certain
instances of the other while excluding others. Accordingly, gharar and jahalah are each more specific
than the other in one respect and more general in another, since in some cases both concepts are
present simultaneously, whereas in others one is present without the other. For example, where a
person sells property held in his hand whose acquisition is certain but whose characteristics are
unknown, only jahalah is present; where property whose characteristics were known before it was
lost is subsequently made the subject matter of a sale, only gharar is present; where a precious stone
seen by the buyer is sold but the buyer does not know whether it is a ruby or coral, only jahalah is
present; and where property whose characteristics are unknown is made the subject matter of a
contract after it has been lost, both gharar and jahalah are present (al-Qarafi, 1998, 3/432). On the
basis of these considerations, it may be stated that uncertainty as to whether the subject matter of sale
(mab1‘) can be obtained is expressed by the concept of gharar, whereas lack of knowledge concerning
the genus, type, or characteristics of the mabi' is expressed by the concept of jahalah. Accordingly,
the Turkish equivalent of gharar may be rendered as “belirsizlik” (uncertainty), whereas jahalah
corresponds to “bilinmezlik” (lack of knowledge) (Donmez, 1996, 13/366).

Among contemporary scholars of Islamic law who have conducted specialized studies on the
legal effects of gharar, Siddiq al-Darir, contrary to al-Qarafi, argues that gharar is broader than
jahalah in every respect. He maintains that every case involving jahalah also necessarily involves
gharar, whereas not every instance of gharar entails jahalah, since the presence of jahalah in the
subject matter of a contract necessarily entails the presence of gharar. Al-Darir defines gharar as
uncertainty as to whether a thing can be obtained, regardless of whether its characteristics are known
or unknown. Accordingly, he argues that the relationship between gharar and jahalah is one of
absolute generality and specificity (‘umiim wa-khustis mutlaq), also described in logic as complete
inclusion, whereby jahalah falls entirely within the broader scope of gharar (al-Darir, 1967, p. 39).

When the examples and discussions concerning gharar in works of Islamic jurisprudence are
examined, it may be argued that the relationship between jahalah and gharar is better understood as
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one of cause and effect rather than as either partial overlap or complete inclusion. More precisely,
jahalah should be regarded as one of the causes of gharar. This is because jahalah refers to lack of
knowledge concerning the quantity or characteristics of the subject matter of a contract. Where the
quantity of the subject matter is not determined by weight, measure, or number, or where it is not
described by its distinguishing characteristics, the ultimate outcome of the transaction remains
uncertain. This, in turn, creates the conditions for gharar to arise and may ultimately lead to disputes
between the contracting parties. Indeed, where jahalah exists with respect to the subject matter, the
outcome may either satisfy the seller while disadvantaging the buyer or satisfy the buyer while
disadvantaging the seller. Consequently, the relationship between gharar and jahalah may be
characterized neither as the partial overlap proposed by al-Qarafi nor as the complete inclusion
advocated by al-Darfr, but rather as a causal relationship, in the sense that jahalah constitutes one of
the causes giving rise to gharar. Thus, just as uncertainty regarding the future status of the subject
matter of a contract may give rise to gharar, lack of knowledge concerning its quantity, quality, time
of delivery, and similar matters may likewise result in gharar. The existence of such a cause-and-
effect relationship between the two concepts does not preclude their being used interchangeably. In
fact, classical works demonstrate that a cause and its effect may be employed in place of one another
by way of metonymy (majaz mursal). In our view, it is therefore more accurate to interpret the jurists’
interchangeable use of these two concepts as an instance of metonymic usage (majaz mursal).

3. Types of Gharar in Terms of Their Effect on the Validity of Contracts

The legal effect of gharar on a contract varies according to the degree of its severity. In this
respect, jurists classify gharar into three categories: minor gharar (gharar yasir), excessive gharar
(gharar fahish), and intermediate gharar (gharar mutawassit).

a. Minor gharar (gharar yasir) refers to a degree of uncertainty that may be found in almost
every contractual subject matter and is difficult to avoid. This type of gharar is also referred to as
gharar qalil, meaning slight or limited uncertainty (Ibn Rushd, 1988, 9/385). Gharar is present, for
example, in purchasing a house without seeing its foundations, leasing a property for a monthly rent,
and entering into a lease contract for the use of a public bath. In the first case, there is lack of
knowledge, and consequently uncertainty, regarding the characteristics of the foundations of the
house being sold; in the second, uncertainty arises from the fact that the months on which the lease
is based may consist of either 30 or 31 days. Likewise, uncertainty exists in the use of a public bath
because individuals differ in the amount of water and similar facilities they use. Nevertheless, the
gharar involved in such cases is regarded as minor gharar (al-Nawaw1, 1347, 9/258). Slight and
insignificant gharar has no effect on the validity of contracts. This is because uncertainty of this
degree is present in almost every contract, does not ordinarily give rise to disputes between the
parties, and is, in practice, unavoidable (al-Mawardi, 1994, 5/20, 124; al-Sarakhsi, n.d., 13/14; Ibn
Rushd, 1988, 9/385; Ibn Rushd al-Hafid, 1415, 3/300).

b. Excessive gharar (gharar fahish) refers to “a state of excessive uncertainty that is not
inherent in the nature of the contract but nevertheless predominates over it.” This type of uncertainty
is also described as gharar kathir, meaning substantial or extensive uncertainty (al-Darir, 1967, p.
590). This is because the outcome in transactions involving this degree of gharar depends to a
considerable extent on chance. By stating that contracts involving gharar kathir are impermissible,
jurists emphasize that excessive gharar impairs the validity of contracts and renders them either void
(batil) or defective (fasid) (al-Mawardi, 1994, 5/20; al-Raiyani, 2009, 6/22; Ibn Rushd, 1988, 9/385;
Ibn Rushd al-Hafid, 1415, 3/300; al-Nawawi, 1347, 9/258). As examples of sales involving excessive
gharar, they cite the sale of a fetus in a female animal (malaqth), the offspring to be born by the fetus
presently in the womb of its mother (bay‘ habl al-habalah), the reproductive substance in the loins of
a male animal (madamin), and fruit before it has ripened, thereby indicating that gharar is regarded
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as excessive where there is a high degree of uncertainty as to whether the subject matter will
ultimately be obtained (Ibn Rushd al-Hafid, 1415, 3/285, 287, 289).

Whether a particular uncertainty is regarded as excessive (ghabn fahish) or minor (ghabn
yasir) is generally determined by the prevailing custom (“urf) of the place in which the transaction is
concluded (Topal, 2001, pp. 517-538, 521). However, uncertainty concerning the subject matter of
a contract may, in some cases, be classified as excessive or minor according to the particular
circumstances rather than prevailing custom. The legal ruling governing the contract likewise varies
according to the degree of uncertainty it contains. Indeed, it is reported that the Shafi‘1 jurist Ibn Abi
Hurayrah (d. 345/956) held that the gharar involved in property unseen by both the seller and the
buyer (al-mal al-gha’ib) is excessive and that the contract is therefore impermissible, whereas the
gharar involved in property seen by the seller but not by the buyer is minor, and that a contract in
which such property constitutes the subject matter of sale (mabi’) is consequently permissible (al-
Rayant, 2009, 6/22).

Al-Sanhtir’s observation in this regard is particularly noteworthy: “In Islamic law, gharar
must be determined in light of the prevailing circumstances of the time.” Although it is generally
accepted as a fundamental rule that excessive gharar invalidates commutative contracts (mu‘awadat),
such as contracts of sale, the types of uncertainty that should be regarded as constituting gharar must
be assessed in accordance with the particular conditions and circumstances of each period (al-
SanhiirT, 1998, 3/51).

c. Intermediate gharar (gharar mutawassit) refers to a moderate degree of uncertainty falling
between minor gharar (gharar yasir) and excessive gharar (gharar fahish) (Daradikah, 1973, 1/96).
Uncertainty at this level exceeds the unavoidable degree of gharar that may be inherent in virtually
every contract, yet does not reach a level at which it predominates over the contract. Whether gharar
of this degree renders a contract defective (fasid) or void (batil) is a matter of disagreement among
jurists. Differences of opinion among jurists generally arise in cases involving this intermediate
degree of uncertainty. In determining whether a contract should be regarded as valid, void, or
defective on account of uncertainty, the decisive criterion is whether the gharar present in the subject
matter of the contract at the time of its conclusion is classified as excessive or minor. If the
uncertainty concerning whether the subject matter will come into existence or be obtained is regarded
as excessive, that is, as gharar fahish, the contract is deemed void or defective because of such
uncertainty; if, however, the gharar is regarded as minor, the contract is considered valid. Indeed,
certain contractual subject matters involve a degree of uncertainty that lies between excessive and
minor gharar. Whether such intermediate uncertainty impairs the validity of the contract therefore
depends on whether the jurists classify it as excessive. Jurists who regard the uncertainty as excessive
consider the contract defective or void, whereas those who regard it as minor consider the contract
valid.

If there is an excessive degree of uncertainty as to whether the subject matter of the contract
will come into existence or be obtained—that is, if excessive gharar (gharar fahish) is present—the
contract is regarded as void or defective (batil/fasid) on account of such uncertainty; if, however, the
gharar is minor (gharar yasir), the contract is considered valid (al-Nawawt, 1929, 10/156—157). For
example, uncertainty is present in such contracts of sale as a sale suspended upon a contingent
condition (al-bay* al-mu‘allaq), a sale deferred to a future time (al-bay‘ al-mudaf), a bulk sale by
estimation (bay" al-juzaf), the sale of milk in the udder or wool still attached to an animal, the sale
of a runaway or lost camel, and a sale concluded at the prevailing market price. However, jurists
differ as to whether the uncertainty involved in such transactions should be classified as excessive
gharar or minor gharar (al-Darir, 1967, p. 588). The validity of these contracts therefore depends on
whether the gharar they contain is regarded as minor or excessive.
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In summary, contracts whose subject matter involves excessive gharar (gharar fahish) are
unanimously regarded by jurists as impermissible, while contracts involving minor gharar (gharar
yasir) are unanimously considered permissible; by contrast, jurists differ regarding the permissibility
of contracts containing an intermediate degree of gharar falling between minor and excessive gharar
(Ibn Rushd al-Hafid, 1415, 3/300). The criterion for determining whether a contract should be
regarded as void or defective (batil/fasid) because of gharar, or as valid despite its presence, depends
on whether there is a genuine need for the contract involving gharar, whether avoiding the gharar
would entail undue hardship, and whether the degree of gharar is minor. If there is a need for the
contract, if the gharar cannot reasonably be avoided, or if the gharar is insignificant, it does not affect
the validity of the contract; otherwise, it renders the contract void or defective. In certain contracts,
jurists disagree as to whether the gharar involved should be classified as minor or excessive. The sale
of absent property and the sale of wheat while still in the ear are among the transactions discussed in
this context: jurists who regard the gharar involved as minor consider these two contracts valid,
whereas those who regard it as excessive deem them void or defective (al-Nawaw1, 1347, 9/258).

4. Evidence for Taking Gharar into Consideration

Jurists cite Qur’anic verses and Prophetic traditions as evidence that gharar affects the
validity of contracts, while also relying on rational considerations in support of this principle. The
Qur’an does not contain a specific verse that directly addresses the legal effect of gharar in the sense
of uncertainty. Nevertheless, there are verses that are understood to encompass the legal ruling
applicable to prohibited gharar transactions. In this context, Qur’anic verses prohibiting the unlawful
consumption or acquisition of wealth (al-Bagarah 2:188; al-Nisa" 4:29, 161; al-Tawbah 9:34) are
cited as evidence for the prohibition of gharar (al-Darir, 1967, p. 54). Indeed, with regard to al-
Bagarah 2:188, which prohibits the wrongful consumption of the property of others, it has been stated
that the term batil appearing in the verse encompasses legally prohibited transactions such as riba
and gharar (Ibn al-"Arabit, 2003, 1/138), and that gharar sales involving uncertainty fall within the
scope of the unlawful means denoted by the term batil in the verse (Donmez, 1996, 13/366).

Hadith reports are likewise cited as evidence for the impermissibility of gharar sales. While
some of the Prophetic traditions indicating the prohibition of sales involving gharar establish this
principle in general terms, others expressly prohibit gharar sales in particular. Indeed, the hadith
stating that “The Messenger of Allah prohibited the sale involving gharar” ( adle A Lo i Il 4
oA 6"‘ &g alh5) (Ahmad b. Hanbal, 1999, 4/480, 10/393; Muslim, 1955, “Buyii*”, 2, no. 1513; Abil
Dawid, 1430, “Buyii‘”, 25, no. 3376; al-Tirmidhi, 1996, 17, no. 1230; Ibn Majah, 2009, 23, no.
2195) clearly establishes the prohibition of contracts of sale involving gharar. Jurists have likewise
relied on this hadith as evidence that contracts of sale whose subject matter involves uncertainty are
void or defective (batil/fasid) (al-Shaybani, 1983, 2/545-546; al-Shafi‘1, 2001, 4/142; Sahniin, 1323,
3/254; al-Muzani, 1998, p. 123; al-Mawardi, 1994, 5/15, 200, 324, 326; al-Shirazi, 1995, 2/12, 14,
17; al-Sarakhsi, n.d., 9/13, 13/41; al-Rayani, 2009, 6/18; Ibn Qudamah, 1997, 6/31, 161, 174, 289—
290). On the basis of this hadith, they classified the sale of the reproductive substance in the loins of
a male animal, the fetus in the womb of a female animal, and the offspring of an unborn offspring as
sales of things not yet in existence at the time of contracting, or, more precisely, as instances of bay"
al-gharar (al-Muzani, 1998, p. 123).

After stating that the prohibition of gharar mentioned in the hadith constitutes one of the
fundamental principles governing contracts of sale, al-Nawawt (d. 676/1277) explains that numerous
legal issues fall within the scope of this principle, including the sale of a runaway or missing slave,
a non-existent object, an unknown object, an object incapable of delivery, property that has not yet
fully entered the seller’s ownership, fish swimming in water, milk in the udder, a fetus in the womb
of a pregnant animal, an unspecified portion of a heap of goods, any one item from among several
garments, and one sheep selected without specification from a flock, as well as many similar cases
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(al-Nawawt, 1929, 10/156). It may be inferred from al-Nawaw1’s statements that contracts of sale
involving subject matter that cannot be delivered and that contain an excessive degree of uncertainty,
as in these jurisprudential examples, may be classified within the scope of bay" al-gharar prohibited
by the hadith and may therefore be adjudicated accordingly.

In addition to the Qur’anic verse and the aforementioned hadith being cited as evidence for
the invalidity of bay‘ al-gharar, the proposition that gharar affects the validity of contracts is also
substantiated by the following rational considerations:

1. Preventing harm to the contracting parties. This is because contracts of sale involving
gharar may produce favorable consequences for one party while resulting in adverse consequences
for the other. Such a situation may lead one party to obtain an unjust gain at the expense of the other
(Dénmez, 1996, 13/370; Giiney, 2013, pp. 122, 251-252). One of the fundamental purposes of a
contract of sale is to ensure that the subject matter is delivered to the relevant party at the agreed time
without being affected by gharar. Indeed, it is evident that the conditions stipulated by classical jurists
for property to constitute the subject matter of a contract of sale were directed toward ensuring that
it could be delivered at the specified time and with the required characteristics without causing harm
to either party.

2. Preventing disputes between the contracting parties. A contract of sale whose ultimate
outcome is uncertain is highly likely to lead the parties into disagreement. This is because, in a sale
involving gharar, one party does not know precisely what he is to deliver, while the other does not
know exactly what he is to receive. In such circumstances, each party may form expectations in his
own favor, which may ultimately result in disagreement and consequently lead them to seek judicial
resolution. On this basis, classical jurists did not regard the sale of milk in an animal’s udder prior to
milking as permissible, since it is not known whether what is in the udder is milk, blood, or merely
swelling despite there being nothing inside it (al-Sarakhsi, n.d., 12/194). A transaction whose
outcome is so uncertain is therefore inherently prone to giving rise to disputes between the parties.

3. Protecting consent. The fundamental element in the formation of contracts is the existence
of mutual consent between the contracting parties. The presence of uncertainty in a contract of sale
may impair the consent of the party adversely affected by that uncertainty. This is because it is
difficult to speak of genuine consent in a contract where it is uncertain whether the subject matter
will ultimately be obtained (Giiney, 2013, p. 75).

4. Ensuring trust and stability in the market. The establishment of trust and stability in the
market depends on the predictability of contractual outcomes. Uncertainty concerning the subject
matter of a contract may lead to economic instability. This is because uncertainty regarding the
ultimate outcome of a contract undermines mutual trust among market participants, which, in turn,
gives rise to instability in economic life (Donmez, 1996, 13/370).

5. Conditions Under Which Gharar Affects the Validity of Contracts
For gharar to affect the validity of a contract of sale, certain conditions must be fulfilled:

1. Gharar must occur in commutative contracts (mu'awadat). Gharar affects the validity of
bilateral contracts that impose reciprocal obligations on the parties, such as contracts of sale, lease
(ijarah), and partnership (sharikah). This is because the contract in which gharar is expressly
prohibited in the hadith is the contract of sale. Like a sale, lease and partnership are commutative
contracts involving the transfer or allocation of proprietary rights. Accordingly, just as gharar impairs
the validity of a contract of sale, it also impairs the validity of lease and partnership contracts
involving such proprietary transfers. By contrast, in gratuitous contracts (tabarru‘at), such as gifts
(hibah), gharar does not affect the validity of the contract because it does not ordinarily lead to
disputes or result in the unlawful appropriation of another person’s rights (al-Darir, 1967, p. 585).
Hanafi, Shafi‘1, and Hanbali jurists, however, maintain that gharar may also have legal effects in

www.turkishstudies.net/religion



176 Mehmet Selim Aslan

gratuitous contracts, whereas the view that gharar does not affect such contracts is attributed to the
Maliki school (Ibn Rushd, 1415, 4/162; Commission, 1982, 31/154, 160—161).

2. Gharar must be excessive (gharar fahish). As noted above, when gharar is excessive, it
renders the contract either void (batil) or defective (fasid). Minor gharar (gharar yasir), by contrast,
consists of uncertainties that are difficult to avoid and, since such uncertainty is present in almost
every contractual transaction, it does not affect the validity of the contract. As the relevant discussion
concerning this condition has already been presented under the heading dealing with the types of
gharar, it is considered appropriate and sufficient to limit the discussion here to these observations
in order to avoid unnecessary repetition.

3. Gharar must be present in the principal subject matter of the contract, that is, in the ma‘qud
‘alayh itself. The gharar that affects the validity of a contract is gharar that inheres directly and
independently in the subject matter of the contract. Accordingly, if the fetus in the womb of a female
animal is itself made the specific subject matter of sale, the contract is void. This is because, in such
a case, the fetus itself constitutes the subject matter of the sale. Not only are the characteristics of the
unborn fetus unknown, but its sex, state of health, and even whether it will be born alive—that is,
whether it will ultimately be obtained—are also uncertain. Since this uncertainty inheres directly in
the principal subject matter of the contract, the contract is deemed void on account of gharar. If,
however, a pregnant animal is sold together with the fetus in its womb, the characteristics of the fetus
remain unknown and it is likewise uncertain whether it will be born alive. Nevertheless, this
uncertainty does not pertain to the mother animal, which constitutes the principal subject matter of
the contract, but rather to the fetus, which is merely ancillary to it. For this reason, there is no
disagreement regarding the validity of a contract for the sale of a pregnant animal. In this case, the
animal itself is the subject matter of the contract, while the fetus is included in the transaction only
as an accessory thereto. Thus, where gharar inheres in the principal subject matter of the contract,
the contract is void or defective (batil/fasid), whereas gharar relating merely to matters ancillary to
the subject matter does not affect the validity of the contract. This principle is formulated in the
Majallah as follows: “What is not permissible independently may be permissible when incidental to
something else” (Majallah, 1868, Art. 54). The impermissibility of selling milk while it is still in an
animal’s udder before it has been milked, as opposed to the permissibility of selling it separately
after milking, is explained on the basis of the same rationale (Commission, 1982, 31/151-152;
Daradikah, 1973, 1/102).

4. There must be no genuine need for the contract. Whether gharar affects the validity of a
contract depends on the absence of a recognized need for that transaction (al-Nawawi, 1929, 10/156).
If there is a general need for a contract involving gharar—that is, if refusing to permit such a contract
would make ordinary life difficult and result in hardship—the contract is not deemed void merely on
account of gharar (al-Darir, 1967, p. 599). For example, in the case of a pregnant animal that has
been sold, it may be unknown whether the animal is carrying one fetus or two, and even if there is
only one fetus, its characteristics, such as whether it is weak or otherwise, are also unknown.
Nevertheless, despite the uncertainty concerning the ultimate condition of the fetus, there is a general
need among people for the sale of pregnant animals; therefore, a contract in which a pregnant animal
constitutes the subject matter of sale is unanimously regarded as valid. The same reasoning applies
to a contract of sale in which a lactating animal constitutes the subject matter of sale (al-Nawawi,
1347, 9/258; 1929, 10/156).

6. The Effect of Gharar on the Validity of Contracts

As noted above, where the subject matter of a contract involves excessive gharar, the contract
is unanimously regarded as void or defective (batil/fasid). Accordingly, contracts of sale involving
an excessive degree of risk and an uncertain outcome are considered invalid. This is because one of
the essential requirements of a contract of sale is that its subject matter be free from uncertainty and
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lack of knowledge. In order to clarify the issue further, it is necessary to examine theoretically certain
contracts that are deemed void or defective on account of containing excessive gharar.

- The Sale of Property That Cannot Be Delivered.

In a contract of sale, gharar arises where the subject matter exists but cannot be delivered to
the buyer. Accordingly, a contract of sale involving a runaway or missing animal as its subject matter
is deemed void. This is because the subject matter of a sale must be delivered to the buyer upon
conclusion of the contract. Jurists therefore regard a contract of sale in which the ma‘qud ‘alayh
cannot be delivered as void on the ground that it involves gharar (al-Shirazi, 1995, 2/14; al-Juwayni,
2007, 5/403-404; al-Samarqandi, 1984, 2/48). The sale of a fetus in an animal’s womb, a bird flying
in the air, or a fish swimming in water before being caught, as well as the sale of milk in an animal’s
udder before it is milked, is adjudicated on the same basis (al-Muzani, 1998, p. 123; al-Shirazi, 1995,
2/14; al-Mawsilt, n.d., 2/24; al-Zayla‘1, 1314, 4/43, 45—46). This is because the subject matter of the

contract carries the risk of not being deliverable to the buyer.
- The Sale of Non-Existent Property.

The sale of things whose future existence is not certain or that do not exist at the time the
contract is concluded is considered impermissible on account of gharar. This is because, in such
cases, the coming into existence of the subject matter of the contract is uncertain. For this reason,
classical jurists regarded contracts involving excessive gharar as void or defective (batil/fasid). As
noted above, the sale of the offspring to be born by an animal, the offspring of that unborn offspring,
the reproductive substance in the loins of a male animal, milk in an animal’s udder before it has been
milked, the fruit of a tree for several future years (bay" al-sinin), fruit that a tree is expected to
produce, and fruit before it has ripened is not regarded as valid. This is because the probability of
their existence and non-existence is considered equal and, consequently, they may not be obtainable
at the agreed time. Their sale therefore involves a substantial degree of risk (al-Mawardi, 1994,
5/325-326; al-Sarakhsi, n.d., 15/89; al-Samarqandi, 1984, 2/49). Accordingly, things that involve a
significant risk of not being obtainable may likewise not constitute the subject matter of a sale
because of gharar. For example, the sale of a book that has not yet been printed may be evaluated
within this framework. In these examples cited in relation to gharar sales, the subject matter of the
contract not only does not exist at the time of contracting but also involves a substantial risk as to
whether it will ultimately be obtained. This is because, even after the contract has been concluded,
uncertainty remains as to whether the subject matter will become available. Failure to deliver the
subject matter to the buyer at the agreed time may, in turn, give rise to disputes and conflict between
the contracting parties.

- The Sale of Absent Property (al-Mal al-Gha'ib) Not Present at the Contract Session.

Whether it is permissible to sell property that exists but is not present at the contract session
is a matter of disagreement among the schools of law. While the majority of jurists regard a contract
of sale whose subject matter is absent property (al-mal al-gha’ib) as valid, the Shafi‘Ts do not consider
the sale of absent property permissible. Shafi‘T jurists substantiate their position by reference to both
transmitted and rational evidence. In this regard, they rely on the aforementioned hadith stating that
“The Prophet prohibited gharar sales.” The Shafi‘Ts maintain that the sale of property not present at
the contract session involves gharar and therefore falls within the scope of bay* al-gharar prohibited
by the hadith (al-Muzani, 1998, p. 123; al-Mawardi, 1994, 5/325; al-Shirazi, 1995, 2/15). This is
because gharar signifies uncertainty as to the outcome of the contract, including uncertainty as to
whether the subject matter will ultimately be obtained and the concealment or lack of clarity of
matters relating to it. Even if the characteristics of absent property are described, uncertainty remains
because its actual condition cannot be known with certainty. A party who purchases the subject
matter without seeing it does not know whether it will ultimately come into his possession or whether
it is free from defects. Making such property the subject matter of a contract is therefore highly likely
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to give rise to disputes between the parties. This is because, even where the characteristics of property
not present at the contract session are described, it cannot attain the same degree of ascertainability
as property that has been physically inspected. According to this view, a specific tangible object
(‘ayn) can become fully known only through visual inspection. For this reason, under the Shafi‘t
school, a contract whose subject matter consists of absent property is not regarded as valid because
of the gharar it entails (al-Juwayni, 2007, 5/8). As can be seen, the Shafi‘Ts hold that the sale of absent
property involves gharar, that the effective cause (‘illah) underlying the prohibition in the hadith is
uncertainty concerning the subject matter of the contract, and that the sale of absent property is
therefore impermissible because it falls within the scope of that prohibition (Aslan, 2023, pp. 220—
241, 229).

Ibn Taymiyyah (d. 728/1328) and his student Ibn Qayyim al-Jawziyyah (d. 751/1350) argue
that the effective cause (‘illah) underlying the prohibition of bay" al-gharar is not the absence of the
subject matter from the contract session, nor its existence or non-existence, but rather the state of
uncertainty inherent in the contract of sale. In their view, the decisive consideration in determining
the validity of a contract is whether there is an excessive degree of risk and uncertainty as to whether
the subject matter can ultimately be obtained. Thus, although fish in the sea may actually exist, their
sale is prohibited in the hadith literature (Ahmad b. Hanbal, 1999, 3/542). Classical works of Islamic
jurisprudence likewise cite examples such as a lost camel and a runaway slave, which, despite being
in existence, are extremely difficult or impossible to deliver. In the sale of property that is
exceedingly difficult or impossible to deliver, performance in accordance with the requirements of
the contract is either highly burdensome or altogether impossible. A similar situation arises in the
sale of things that may come into existence in the future, such as the offspring that a particular animal
may give birth to or the fruit that a particular tree may produce. The impermissibility of selling such
things does not stem from their being absent (gha’'ib) or non-existent (ma‘diim). Rather, the
underlying reason for prohibiting their sale is the uncertainty surrounding their delivery to the buyer
(Ibn Taymiyyah, 2005, 29/296; Ibn Qayyim al-Jawziyyah, 1423, 3/206-207).

It is useful to clarify the extent to which gharar affects the validity of a contract of sale.
Maliki, Shafi‘T, and Hanbali jurists, who do not distinguish between defectiveness (fasad) and nullity
(butlan), maintain that excessive gharar (gharar fahish) renders a contract void (batil), whether it
pertains to the subject matter of the sale itself or to its attributes. HanafT jurists, who recognize this
distinction, hold that excessive gharar inherent in the subject matter of the sale itself renders the
contract void (batil), whereas excessive gharar relating to the attributes of the subject matter renders
the contract defective (fasid) (Boliikbas & Kumas, 2020, p. 64).

Gharar that may cause harm to one of the contracting parties also appears to have legal
relevance in contemporary Islamic legal issues. In order to demonstrate the significance of the
subject, it is useful to consider, without entering into extensive detail, certain contemporary
jurisprudential issues whose validity is affected by gharar. One such issue is commercial insurance.
As is well known, the permissibility of commercial insurance remains a matter of debate among
contemporary scholars of Islamic law. Those who regard commercial insurance as impermissible
advance a number of arguments in support of their position, one of which is the presence of gharar.
This is because the insured does not know how much he will ultimately pay in premiums or how
much he will receive in return. More precisely, both the total amount of premiums to be paid by the
insured and the amount that may subsequently be received are uncertain. Moreover, the insured’s
entitlement to receive payment from the insurance company depends on the occurrence of an
accident, while whether such an accident will occur is itself uncertain. This uncertainty brings
commercial insurance, according to this view, within the scope of gharar sales prohibited by the
Sunnah. Since the gains or losses of the parties to a commercial insurance contract may vary to an
excessive degree, such contracts are regarded as involving excessive gharar (gharar fahish).
According to some contemporary scholars of Islamic law, this level of uncertainty constitutes a

Turkish Studies - Comprative Religious Studies, 21(01)



The Effect of Gharar on the Subject Matter of the Contract of Sale 179

ground for considering the insurance contract void (batil) (al-Qaradaght, 2001, 1/167-168, 172—173;
Aslan, 2018, p. 1104).

The legal status of contracts of sale concluded over the internet, through which a wide range
of goods are purchased and sold today, is examined from various perspectives. One of these concerns
whether online transactions involve gharar. For example, in online shopping, since the subject matter
of sale (mabi1") is not physically inspected by the buyer, a degree of uncertainty may arise with respect
to its characteristics. This uncertainty becomes more pronounced where the mabi‘ consists of non-
fungible or individually valued property (qiyami property). The product information provided on
labels or in written descriptions does not necessarily eliminate such uncertainty entirely. Likewise,
viewing a photograph of the mabi’ on a website does not extinguish the buyer’s right of inspection
(khiyar al-ru’yah). Indeed, online purchasers may sometimes return a product on the ground that the
item delivered differs from the product depicted in the photograph displayed on the website (Lila,
2019, pp. 269-270). Uncertainty concerning the delivery date is also identified as a problem in online
transactions and is regarded as falling within the scope of gharar (Lila, 2019, p. 272). In summary, a
contract of sale concluded over the internet is, in principle, regarded as valid provided that its
essential elements and conditions are duly satisfied. However, where there exists an impediment to
contractual validity, such as gharar or jahalah, the contract of sale is deemed void or defective
(batil/fasid) (Masud & ‘Ajjaj, 2025, p. 2).

Conclusion

Gharar is a concept that refers to uncertainty as to whether the property constituting the
subject matter of a contract of sale can be obtained and delivered. Jurists have examined gharar in
terms of situations in which such uncertainty may enable one party to obtain an unjust gain while
exposing the other to a corresponding loss or risk and undermining commercial trust. The Prophet
Muhammad characterized and prohibited a contract of sale in which it is uncertain whether the
subject matter can ultimately be obtained as bay" al-gharar. Jurists delineated the conceptual scope
of gharar by reference to this Prophetic prohibition and identified the relevant hadith as the principal
legal basis for its prohibition.

The prohibition of contracts involving gharar, which encompasses adverse elements such as
uncertainty, deception, and risk, is intended to promote stability in the economic order, foster an
environment of trust, prevent potential disputes and conflicts between the contracting parties, and
ensure that they enter into contracts with adequate knowledge and awareness. In this respect, the
prohibition of gharar constitutes one of the fundamental principles delimiting the scope of freedom
of contract. A gharar sale is a contract of sale in which the existence of the subject matter remains
uncertain, its delivery is doubtful, and, consequently, the ultimate outcome of the transaction is
unknown. Indeed, gharar arises where the conditions stipulated by jurists with respect to the subject
matter of a contract are not fulfilled.

The prohibition of gharar is also a principle that can be applied in determining the legal
rulings governing contemporary Islamic legal issues. For example, questions concerning the
permissibility of insurance, as well as issues such as the existence, possession, and characteristics of
products in contracts of sale concluded over the internet, are evaluated from the perspective of gharar,
and the legal status of such transactions is determined accordingly. The findings of this study indicate
that, just as gharar played a role in rendering contracts involving uncertainty invalid in the classical
period, it likewise continues to affect the permissibility of contemporary Islamic legal issues
characterized by uncertainty. As in the periods of the Prophet Muhammad, the Companions, and the
classical jurists, the prohibition of gharar remains highly significant today and continues to retain its
practical relevance. This demonstrates that the prohibition of gharar has preserved its vitality across
different periods and possesses a determining function in establishing the legal rulings applicable to
contracts. Contemporary transactions, such as contracts involving cryptocurrencies, financial
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systems, the digital economy and e-commerce, and the sale of property that is not owned or has not
yet been taken into possession, may therefore be evaluated and adjudicated within the framework of
the principle prohibiting bay " al-gharar, which encompasses contracts whose outcomes are uncertain,
which expose one party to potential loss while enabling the other to obtain an unjust gain, and which

inherently involve risk.
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Fukaha, satis akitleriyle ilgili kurallar1 belirlerken yalnizca taraflarin iradelerini degil, onlarin
magdur olmamalarini, dolayisiyla akit konusunun maliim, mevcut, teslimi miimkiin ve fikhi agcidan
faydalanilmasi caiz olmasini da dikkate almistir. Bu ylizden iki tarafin “satttim” ve “satin aldim”
seklindeki icdb ve kabulii, satis akdinin sahih olmasi i¢in yeterli goriilmemistir. Bununla birlikte
taraflarin akit ehliyetine sahip olmalari, irade beyanlarimin uyumu, akit konusuyla ilgili sartlar ve
taraflardan birinin agir1 risk altinda birakilmamasi ve aldanmamasi igin gerekli sartlar birlikte analiz
edilmistir. Klasik donem fakihlerinin bu kapsamda analiz ettikleri konulardan biri de garardir.

Gilintimiizde gararin akitlerin sithhatine etkisi hakkinda makale ve kitaplar (Darir, 1967, s.
71-77; Deradike, 1973, 2/202) yazildig1 gibi ansiklopedi maddeleri (Komisyon, 1982, 31/149-176;
Donmez, 1996, 13/366-371) ve tezler (Giiney, 2013, s. 245-284) de yazilmistir. Ancak gararla ilgili
yapilmis bu calismalarin higbirisi “Satis Akdinde Akit Konusu Bakimindan Gararin Etkisi” olan
konumuzla birebir ayn1 degildir. Zira kaynaklarimiz arasinda da yer alan ve Siddik Muhammed el-
Emin ed-Darir, “el-Garar ve eseruhli fi’l-’ukiid fi’l-fikhi’l-islimi” adli doktora tezinde garar
konusunu ¢ok genis bir cercevede ele almistir. Necmeddin Giiney’in “Satim Akdi Ozelinde islam
Borglar Hukukunda Gararin Etkisi” adli tezinde de benzer durum s6z konusudur. Calismamizda ise
gararin yalnizca mebi‘ bakimindan akitlerin sihhatine etkisi incelenmistir. Calismamiz, yalnizca satig
akdinin konusunda gararin etkisi olmasi hasebiyle iki calismadan farklilik arz etmektedir. Zira
calismamiz konu bakimindan daha dar bir ¢ergevede yapilmustir.

Garar konusu klasik donem fiirli-i fikih eserlerinde miistakil bir baglikta ele alinmadig gibi
gararla ilgili verilen malumat da sistematik bir tarzda degil, iliskin oldugu konular arasinda yeri
geldikce dagmik bir sekilde incelenmistir. Bu nedenle calismada fakihlerin akitlerin sthhatine etkisi
bakimindan garar hakkindaki goriislerinin belirlenmesinde doért mezhep fakihlerine ait klasik donem
fiirG eserleri esas alinarak onlarin garar ve gararin etkisine iligkin anlayislarin1 genel bir ¢ergeve
dahilinde sunmak amaglanmistir. Konunun daha iyi anlagilmasi1 amaciyla gararla ilgili yazilan ¢cagdas
eserlerden de yararlanilacaktir. Bu baglamda fakihlerin garar i¢in gosterdikleri 6rneklerden hareket
edilerek akit konusunda bulunan garar arastirilacak ve bdylece konudaki gararin akitlerin sthhatine
etkisi ve fiiridaki yeri hakkinda genel bir sonuca varilmaya galisilacaktir. Makalede fakihlerin
gararin etkisi hakkindaki gorisleri irdelenecek, bu kapsamda gararin kavramsal gercevesi, etkili
oldugu konular, sartlari ve g¢esitleri belirlendikten sonra ozellikle akitlerin sihhatine etkisi
bakimindan ele alinip ¢alisma, arastirma neticesinde varilan genel bulgular aktarilarak nihayete
erdirilecektir.

1. Gararin Mahiyeti

Satig akdinin kurulmasi igin birtakim unsurlarin bulunmasi gerekmektedir. Bu unsurlardan
biri de akit konusudur. Mebi‘ olarak ifade edilen akit konusu, saticinin belirli bir bedel karsiliginda
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alictya verdigi ve alicinin da bedel karsiliginda miilkiyetine gecirmek istedigi mala denilmektedir.
Tanimdan anlasildigr {izere satis akdinde taraflarin miibadele etmek istedikleri mebi‘ ve semen
seklinde iki unsur bulunmaktadir. Bir malin satis akdine konu yapilabilmesi icin bazi 6zelliklere
sahip olmas1 gerekir. Fakihler bu baglamda mebiin teslim edilebilmesi gerektigini ve dolayisiyla
garar iceren satigin caiz olmadigini sdylerler (Sirbini, 1997, 2/18).

Konunun daha iyi anlagilabilmesi i¢in dncelikle “garar’in mahiyeti ortaya koyulmalidir. G-
r-r kokii, sozliikte “tehlikeye atmak, aldatmak, carsi kesat olmak, devenin siitii azalmak™ anlamlarina
gelirken kokten gelen garar ise “tehlike, risk, saglam olmayan” manasin ifade etmektedir (Halil b.
Ahmed, 2003, 3/274; Ibn Faris, 1979, 4/381; Ibn Manzir, t.y., s. 3232-3234). Hukuk literatiiriinde
garar icin hemen hemen ayni sonuglar gerektiren tanimlar yapilmistir. Ornegin fakihlerin bir kismi
garar1 “Akibeti gizli olan seydir.” seklinde tarif ederken (Ciiveyni, 2007, 5/403; es-Serahsi, t.y.,
12/194, 13/68; Zeyla‘l, 1314, 4/46) diger bir kism1 da onu “Durumu kapali ve sonu bilinmeyen
seydir.” tarzinda tarif eder (Sirdzi, 1995, 2/12). Hanefiler elde edilip edilmemesi esit olan seyleri
garar kapsaminda tahlil ederler. Nitekim Kasani (6. 587/1191) garar1 “Varlig1 ve yoklugu birbirine
esit oldugu riskli seydir.” seklindeki tarifinden gararin elde edilip edilmeyecegi belli olmayan, elde
etme ve etmeme ihtimali esit diizeyde bulunan risk durumunu ifade ettigi anlagilmaktadir (Kéasani,
2003, 6/609). Safiiler ise elde etmeme durumunun agir basmasi hilinde gararin s6z konusu oldugunu
ve bu durumu gararin varligi ile yoklugu arasinda tereddiit bulunmakla birlikte yoklugu varligina
gore kuvvetle muhtemel sey oldugunu séyleyerek vurgularlar (Maverdi, 1994, 5/15, 18/147; Riyani,
2009, 6/18). Bu tanimlamalar dikkate alinarak gararin “Haksiz kazanca yol agacak 6l¢iide akdin
kapalhlik tasimasidir.” denilmistir (Dénmez, 1996, 13/366). Nitekim Imdm Muhammed’in (&.
189/805) garar barindiran satiglarin akibetinin nasil olacagi belli olmadigindan batil/fasid oldugunu
sOylemesi gararin mebi‘ ile ilgili “belirsizlik” manasinda oldugunu gostermektedir (Seybani, 1990,
5/89, 91).

Tanimlardan ve konu hakkinda verilen bilgilerden garardan s6z edilebilmesi i¢in mebi‘de
belirsizlik veya kapalilik bulunmasi, ayrica bu belirsizligin taraflardan birinin haksiz kazang elde
etmesi ve diger tarafin haksiz kayba ugramasini gerektirecek derecede olmasi ve boyle bir nitelik
tagimasi gerektigi anlagilmaktadir. Buna gdre bey‘-i garar akit konusunun elde edilip edilmeyecegi
bilinmeyen ve konusu belirsizlik tagiyan satis akdidir. Buna goére meghul, elde edilmesi siipheli olan,
teslim imkan1 olmayan ve ma‘diim seylerin konu yapildigi akitler bey‘-i garar olarak nitelendirilebilir
(Deradike, 1973, 1/78). Ebli Hanife ’nin (6. 150/767) sudaki baligin konu yapildig: satis akdinin garar
icerdigi gerekgesiyle batil saydigi rivayeti bu durumu teyit etmektedir (Eba Yisuf, 1358, s. 22-23).
Imam Muhammed ve imam Safii’nin (6. 204/820) olgunlagsmamis meyveyi satmanin garar igerdigi
icin caiz olmadigim belirttikten sonra garar satiginin mevcut olmayan ve ne kadar olacagi bilinmeyen
bir seyi satmak oldugunu sdylemelerinden gararin elde edilip edilmeyecegi belli olmayan manasinda
oldugu anlagilmaktadir (Seybani, 1983, 2/545-546; Safii, 2001, 4/137). Ayrica Imam Safii’nin akit
meclisinde hazir bulunmayan malin, anne hayvanin karnindaki yavrunun, kacip gitmis kolenin,
heniiz avlanmamis havadaki kusun ve avlanmamis denizdeki baligin satilmasini garar satist
kapsaminda tahlil ettigi nakledilmekte ve gerekge olarak da bunlarin teslim edilmeme ihtimalinin
bulunmas: zikredilmektedir (Méaverdi, 1994, 5/325-327).

2. Garar ile Cehilet Arasindaki Iliski

Gararin mahiyetinin dogru bir sekilde anlagilabilmesi i¢in onun cehélet kavramiyla bulunan
iligkisinden s6z etmek gerekir. Yukarida gectigi {izere garar, “Hasil olup olmayacagi bilinmeyen
seydir.” Cehalet ise “Husiilii bilinen, fakat sifat1 bilinmeyen seydir.” tarzinda tanimlanir (Darir, 1967,
s. 37). Bu iki tanimdan gararin akit konusunun varligiyla ilgili belirsizligi; cehéletin ise konunun
varligindan ziyade ozellikleriyle ilgili bilinmezligi (Ciircani’nin, c-h-1 kokiiniin cehl formunu,
“Herhangi bir seyin, iizerinde bulundugu durumdan bagka bir durum tizere oldugunu zannetmektir.”
seklinde yaptig1 tariften cehaletin akit konusunun ozelliklerinin bilinmemesini ifade ettigi
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anlasilmaktadir. Ciircani, 2004, s. 72) ifade ettigi anlasilmaktadir. Her ne kadar fakihler bu iki
kavrami bazen birbirinin yerine kullanmigsa da tariflerde goriildiigii lizere aralarinda fark vardir.
Nitekim Maliki fakihlerinden Sihabiiddin el-Karafi (6. 684/1285) iki kavram arasinda mantikta eksik
girisimcilik olarak ifade edilen umum-husis min vech iliskisi bulundugunu belirtir. Zira bu iki
kavramdan her biri diger kavramin baz1 fertlerini kapsayip bazilarim1 kapsamaz. Buna gore garar ve
cehaélet her biri bir yonden digerinden daha 6zel iken diger bir yonden de daha geneldir. Ciinkii bazi
orneklerde her iki kavram ayni anda bulunmasina ragmen bazilarinda ise biri bulunurken digeri
bulunmaz. Mesela kisinin avucunda bulunan ve elde edilecegi bilindigi halde vasfi bilinmeyen mali
satmada yalnizca cehalet; kaybolmadan once 6zellikleri bilinen, ancak kaybolduktan sonra satig
konusu yapilan malda sadece garar; alicinin gordiigii ancak yakut mu mercan mi oldugunu bilmedigi
degerli bir tasin satilmasinda yalnizca cehalet; 6zellikleri bilinmeyen malin kaybolduktan sonra akit
konusu yapildigi satis akdinde hem garar hem cehalet vardir (Karafi, 1998, 3/432). Bu bilgilerden
hareketle mebiin elde edilip edilmeyecegiyle ilgili belirsizligin garar; mebiin cinsinin, nevinin veya
vasfinin bilinmemesinin de cehalet kavramiyla ifade edildigi sdylenebilir. Buna goére gararin Tiirkge
karsiligr “belirsizlik” iken cehaletin “bilinmezliktir” (Donmez, 1996, 13/366).

Gararin etkisi konusunda &zel ¢alisma yapan cagdas Islam hukukgularindan Siddik ed-Darir,
Karafi’nin aksine gararin her yonden cehaletten kapsamli oldugunu savunur ve her meghuliin ayn
zamanda garar oldugunu, ancak her gararin mechil olmadigini, zira cehaletin bulundugu akit
konusunda mutlaka garar bulundugunu soyler. Darir garari sifat1 bilinsin veya bilinmesin elde edilip
edilmeyecegi belirsiz sey olarak tarif eder. Darir garar ile cehélet kavramlari arasinda tam
girisimcilik olarak da ifade edilen umum-husis mutlak iligkisi bulundugunu savunur (Darir, 1967, s.
39).

Fikih eserlerinde gararla ilgili 6rnek ve malumata bakildiginda cehélet ile garar arasinda
eksik girisimcilik ya da tam girisimcilik iliskisinden ziyade sebep-sonug iliskisinin bulundugu
sOylenebilir. Dogru olan, cehaletin gararin sebepleri arasinda yer aldigin1 séylemektir. Zira cehalet
akit konusu malin miktar1 veya vasiflarinin bilinmemesini ifade etmektedir. Miktar1 tarti, Sl¢li veya
adetle belirlenmeyen ve belirleyici vasiflariyla nitelenmeyen akit konusunun sonunun ne olacagi belli
degildir. Bu da gararin olusmasina zemin hazirlamakta ve nihayetinde taraflar arasinda
anlagmazliklara neden olmaktadir. Ciinkii cehdletin bulundugu akit konusu ya satictyt memnun eder,
alicry1 lizer ya da saticiyt iizer, alictyt memnun eder. Neticede garar ile cehalet arasindaki iliskinin
ne Karafi’nin dedigi eksik girisimcilik ne de Darir’in dedigi tam girisimciliktir, aksine sebep sonug
iliskisi oldugunu yani cehaletin gararin sebepleri arasinda yer aldigini1 sdylemek miimkiindiir.
Nitekim akit konusu malin gelecekteki durumunun belirsiz olmasi garara sebep oldugu gibi miktari,
niteligi, teslimat zaman1 ve benzeri hususlarla ilgili bilinmezlik de garara sebep olmaktadir. Bu iki
kavram arasindaki sebep-sonug iliskisi, onlarin birbirinin yerine kullanilmasina engel olmaz. Zira
klasik donem eserlerinde sebep ile miisebbebin mecdz-1 miirsel bakimindan birbirinin yerine
kullanildiklar goriiliir. Kanaatimizce fakihlerin bu iki kavrami birbirinin yerine kullanmalari mecaz-
1 miirsel seklinde bir kullanim oldugunu séylemek daha isabetli gériinmektedir.

3. Gararin Akdin Sihhatine Etki Etmesi Bakimindan Cesitleri

Gararin akde etkisi onun asir1 olup olmadigina gore degisir. Bu itibarla fakihler garari; yesir
garar, fahis garar ve mutevassit garar seklinde ti¢lii bir taksime tabi tutarlar:

a. Garar-1 yesir, hemen hemen her akit konusunda bulunabilen ve kagiilmasi zor olan
belirsizliktir. Bu garar ¢esidi, az belirsizlik anlamina gelen garar-1 kalil olarak da ifade edilir (E.-V.
M. ibn Riisd, 1988, 9/385). Bir evi temeli goriilmeden satin almada, bir yerin aylik bedel karsiliginda
kiraya verilmesinde, hamama girmek {izere yapilan icare akdinde garar bulunur. Ciinkii satilan evin
temelinin 6zelliklerine dair bilinmezlik, dolayisiyla belirsizlik bulundugu gibi kira akdinin iizerinde
kuruldugu aylarin bazen 30, bazen 31 giin ¢ekmesinden dolay1 da belirsizlik vardir. Ayni sekilde
hamamda su vb. seyleri kullanmada insanlar arasinda fark bulundugundan hamam kiralamada da
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belirsizlik mevcuttur. Ancak bunlardaki garar yesir garar sayilir (Nevevi, 1347, 9/258). Kiiclik ve
Onemsiz gararin akitlerin sahih olup olmamasinda herhangi bir etkisi yoktur. Ciinkii bu miktardaki
belirsizlik hemen hemen her akitte bulundugundan taraflar arasinda anlagmazliklara sebebiyet
vermedigi gibi ondan kaginmak da imkéan dahilinde degildir (Maverdi, 1994, 5/20, 124; es-Serahsi,
ty., 13/14; E. V. M. Ibn Riisd, 1988, 9/385; E.-V. M. b. A. el-Hafid Ibn Riisd, 1415, 3/300).

b. Garar-1 fahis, “Akdin tabiatinda yer almayan ancak akde hakim olan asir1 belirsizlik
halidir.” Bu belirsizlik ¢ok belirsizlik anlamina gelen garar-1 kesir olarak da tabir edilir (Darir, 1967,
s. 590). Ciinkii bu garar ¢esidindeki sonuglar biiyiik dl¢iide sansa baglidir. Fakihler garar-1 kesirin
bulundugu akitlerin caiz olmadigim sdyleyerek fahis gararin akitlerin sihhatine halel getirdigine ve
akdi batil veya fasid kildigina vurgu yapmaktadirlar (Maverdi, 1994, 5/20; Riyani, 2009, 6/22; E.-
V. M. ibn Riisd, 1988, 9/385; E.-V. M. b. A. el-Hafid Ibn Riisd, 1415, 3/300; Nevevi, 1347, 9/258).
Onlar fahis garar iceren satig akitleri i¢in digi hayvanin igindeki ceninin (melakih), anne hayvanin
karnindaki yavrunun doguracagi yavrusunun (bey‘u habli’l-habele), erkek hayvanin sulbiindeki
tohumun (meddmin) ve olgunlasmadan 6nce meyvenin satilmasini 6rnek gostererek elde edilip
edilmemesi asir1 derecede belirsiz olan akitlerdeki gararin fahis garar oldugunu gostermektedirler
(E.-V. M. b. A. el-Hafid Ibn Riisd, 1415, 3/285, 287, 289).

Bir belirsizligin gabn-1 fahis veya gabn-1 yesir sayilmasini1 genel olarak aligverisin yapildigi
yerin orfii belirler (Topal, 2001, s. 517-538, 521). Ancak akit konusundaki belirsizlik bazen 6rften
ziyade duruma gore fahis veya yesir sayilmaktadir. Akdin hitkmii de i¢inde barindirdigi belirsizligin
tiiriine gore degismektedir. Nitekim Safii fakihlerinden Ibn Ebd Hiireyre’nin (6. 345/956), satic1 ile
alicinin gérmedikleri maldaki (gaib mal) gararin fahis oldugunu, dolayisiyla akdin caiz olmadigini;
saticinin gorlip alicinin gérmedigi maldaki gararin yesir oldugunu ve bu yilizden bu malin mebi*
kilindig1 akdin caiz oldugunu sdyledigi nakledilir (Riyani, 2009, 6/22).

Senhiiri’nin su sézii dikkate sayandir: “Islam hukukunda gararim giiniin sartlarina gore tespit
edilmesi gerekmektedir.” Asir1 garar, satis akdi gibi muavaza akitlerini iptal ettigi kabul géren genel
bir kural olmakla birlikte ne tiir belirsizliklerin garar sayilacagi, her donemin kendine 6zgii sartlarin
kapsaminda degerlendirilmelidir (Senhtri, 1998, 3/51).

c. Garar-1 mutevassit; garar-1 yesir ile garar-1 fahisteki belirsizlik dereceleri arasinda bulunan
orta diizeydeki belirsizliktir (Deradike, 1973, 1/96). Bu derecedeki belirsizlik, her akdin biinyesinde
bulunabilen kaginilmaz garar derecesini asmis fakat akde hakim olacak dereceye ulagmamistir. Bu
derecede bulunan gararin akdi fasid veya batil yapip yapmadigi fakihler arasinda tartismali bir
konudur. Fakihler arasinda goriis ayriligma genellikle orta derecede bulunan belirsizlik sebep
olmaktadir. Belirsizlikten dolay1 akitlerin sahih, batil veya fasid sayilmasi noktasinda géz oniinde
bulundurulacak kriter, akit kurulurken akdin konusunda bulunan bu garar ¢esidinin fahis garar m1
yoksa yesir garar m1 sayilip sayilmamasidir. Ciinkii akit konusunun meydana gelip gelmemesindeki
garar agir1 derecede bir belirsizlik yani fahis garar sayilirsa belirsizlikten dolayi akit batil veya fasid
olurken garar yesir kabul edilirse akit sahih olur. Nitekim bazi akit konularinda fahis ve yesir
belirsizlikleri arasinda yer alan belirsizlik s6z konusu olur. Orta derecedeki belirsizligin akdin
sthhatine zarar verip vermemesinde fakihlerin bu belirsizligi fahis goriip gérmemesine baglidir.
Belirsizligi fahis goren fakihler akdi fasid veya batil sayarken yesir gorenler ise onu sahih sayar.

Sayet akit konusunun meydana gelip gelmemesinde asir1 derecede belirsizlik yani fahis garar
varsa belirsizlikten dolayi akit/fasid batil sayilirken garar yesir ise akit sahih sayilir (Nevevi, 1929,
10/156-157). Ornegin ta‘liki sarta baglanan muallak satis, zamana izife edilen muzaf satis, bey‘u’l-
cuzaf denilen gotiirii usulle satis, memedeki siitiin veya hayvanin iizerinde bulunan yiiniin konu
edildigi satis, kagip kaybolmus devenin satilmasi, pazar fiyati lizerinden satig vb. bey* akitlerinde
belirsizlik vardir. Ancak bu belirsizligin fahis garara mi yoksa yesir garara m1 girdigi fakihler
arasinda tartigmali bir konudur (Darir, 1967, s. 588). Bu akitlerin sahih olup olmamasi onlardaki
gararin yesir sayilacagi yoksa fahis mi kabul edilecegine baghdir.
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Ozetle sdylemek gerekirse konusunda fahis garar bulunan akitler fakihlerin griis birligi ile
caiz degil; yesir garar bulunan akitler goriis birligi ile caizdir; konusunda yesir garar ile fahis garar
arasinda orta derecede garar bulunan akitlerin caiz olup olmamasinda goriis ayriligi bulunur (E. V.
M. b. A. el-Hafid ibn Riisd, 1415, 3/300). Zira bir akdin garar sebebiyle batil veya fasid sayilmasi
veya garara ragmen sahih addedilmesinin 6l¢iitii garar igeren akde ihtiya¢ duyulup duyulmamasi,
garardan kaginmanin mesakkatli olup olmamasi ve gararin kiiciik olup olmamasidir. Eger garar
iceren akde ihtiya¢ duyuluyor veya garardan sakinilamiyor ya da garar kiigiikse garar akdin sithhatine
etki etmez, aksi takdirde akdi batil veya fasid kilar. Baz1 akitlerde bulunan gararin yesir mi fahis mi
noktasinda goriis ayriliklart s6z konusu olur. Nitekim giib malin ve basagindaki bugdayin konu
yapildig: satis akitleri bu dogrultuda tartisilir: Gararin yesir oldugunu diisiinen fakihler bu iki akdi
sahih sayarken fahis oldugunu diisiinenler ise batil/fasid sayarlar (Nevevi, 1347, 9/258).

4. Gararm Dikkate Alinacagina Dair Deliller

Fakihler gararin akitlerin sihhatine etki edecegine dair ayet ve hadisleri delil gosterdikleri
gibi akli gerekceleri de dayanak olarak gdstermektedir. Kur’an-1 Kerim’de belirsizlik anlamina gelen
gararin etkisinden bahseden 6zel bir dyet gegmemektedir. Ancak yasaklanan garar satiglarinin
hiikmiinii ifade eden ayetler vardir. Bu baglamda gararin yasak olduguna dair Kur’an’da batil yolla
kazanci yasaklayan ayetler (el-Bakara 2/188; en-Nisa 4/29, 161; et-Tevbe 9/34) delil olarak gosterilir
(Darir, 1967, s. 54). Nitekim baskalarina ait mallarin haksiz yollarla yemeyi yasaklayan el-Bakara
188. ayette gegen batil kelimesinin riba ve garar gibi hukuken yasaklanan sozlesmeler oldugu
belirtilmekte (Ibnii’l-Arabi, 2003, 1/138) ve biinyesinde belirsizlik barindiran garar satislar1 ayette
gecen batil kapsaminda hiikkme baglanmaktadir (Donmez, 1996, 13/366).

Garar satisinin caiz olmadigina dair hadisten de deliller gosterilir. Garar barindiran satiglarin
caiz olmadigina delalet eden hadislerin bir kism1 bu hususa genel olarak delalet ederken bir kismi
ozellikle garar satiginin yasak oldugunu ifade etmektedir. Nitekim “Hz. Peygamber garar satigini
yasaklamistir.” (L&) a2 sy e 4 e 4 3545 & Ahmed b. Hanbel, 1999, 4/480, 10/393;
Miislim, 1955, “Buy(‘”, 2, no. 1513; Ebt David, 1430, “Buya‘”, 25, no. 3376; Tirmizi, 1996, 17,
no. 1230; ibn Mace, 2009 23, no. 2195) hadisi garar igeren satig akitlerinin yasaklandigini agik bir
sekilde belirtmektedir. Fakihler de konusu belirsizlik tasiyan satig akitlerinin batil veya fasid
olduguna iliskin bu hadisi delil olarak gostermektedir (Seybani, 1983, 2/545-546; Safii, 2001, 4/142;
Sahniin, 1323, 3/254; Miizeni, 1998, s. 123; Maverdi, 1994, 5/15, 200, 324, 326; Sirazi, 1995, 2/12,
14, 17; es-Serahsi, t.y., 9/13, 13/41; Riyani, 2009, 6/18; Ibn Kudame, 1997, 6/31, 161, 174, 289-
290). Onlar, hadisten yola ¢ikarak erkek hayvanin sulbiindeki tohumun, anne hayvanin karnindaki
yavrunun ve dogacak yavrunun yavrusunun satilmasini akit sirasinda mevcut olmayan seyin satisi,
daha acik bir ifade ile bey‘u’l-garar saymiglardir (Miizeni, 1998, s. 123).

Nevevi (6. 676/1277) hadiste gecen garar yasaginin satig akdinin 6nemli esaslarindan biri
oldugunu belirttikten sonra bu esasin altina, kagmis kaybolmus koélenin, mevcut olmayan seyin,
malum olmayan, teslim edilmesi miimkiin olmayan, saticinin miilkiyetine tam gegmemis malin, suda
ylizen baligin, memedeki siitlin, hamile hayvanin karnindaki yavrunun, yi1gin halinde bulunan malin
belirtilmemis bir kisminin, birkag¢ elbiseden herhangi bir tanesinin, bir siiri koyundan tayin
edilmeden bir koyunun satilmasi ve benzeri bir¢ok fikhi meselenin girdigini soyler (Nevevi, 1929,
10/156). Nevevi’'nin ifadelerinden bu fikhi 6rnekler gibi teslimi miimkiin olmayan ve asir1 derecede
belirsizlik barindiran satig akitlerinin hadiste yasaklanan bey‘u’l-garar kapsaminda kabul
edilebilecegi ve bu baglamda hiikmii belirlenebilecegi anlagilmaktadir.

Bey‘u’l-gararin sahih olmadigina dair ayet ve s6z konusu hadis delil gosterildigi gibi; gararin
akitlerin sihhatine etki edecegi hususu su akli gerekgelerle de temellendirilmektedir:

1. Taraflarin magdur olmalarina engel olmak. Ciinkii gararl satis akitleri taraflardan birinin
lehine sonuglar dogururken diger taraf aleyhine olacak olumsuz neticeler dogurabilir. Bu da bir
tarafin digerinin aleyhine olacak tarzda haksiz kazang elde etmesine yol acabilir (Doénmez, 1996,
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13/370; Giiney, 2013, 122, 251-252). Satis konusu malin garardan uzak bir sekilde ilgili tarafa
kararlastirilan zamanda teslim edilmesi satis akdinden giidiilen temel amaclardan biridir. Aslinda
klasik dénem fakihlerin bir malin bey* akdine konu olabilmesi i¢in belirledikleri sartlarin, konunun
belirlenen zamanda ve istenen 6zellikte taraflar magdur olmadan teslim edilebilir olmasina matuf
oldugu ortadadir.

2. Taraflar arasinda anlagmazliklar1 6nlemek. Konusunun akibeti belirsiz olan satisg akdinin
taraflar1 anlagsmazliga siiriiklemesi kuvvetle muhtemeldir. Ciinkii garar igeren satis akdinde
taraflardan biri neyi verecegini, diger taraf da neyi alacagini tam bilmemektedir. Bdyle bir durumda
her iki tarafin beklentisi lehine olacak sekilde olabilir. Bu da nihayetinde taraflarin anlagsmazliga
diismelerine, dolayisiyla mahkemeye miiracaat etmelerine sebebiyet verebilir. Buna dayanilarak
klasik dénemde hayvanin memesinde bulunan siitiin sagilmadan once satilmasi caiz goriilmemistir.
Ciinkli memedekinin siit mii kan m1 ya da memenin i¢inde bir sey bulunmadigi hélde sis mi oldugu
bilinmez (es-Serahsi, t.y., 12/194). Sonucu belli olmayan bu akdin, taraflar1 anlagsmazliga
diismelerine siiriiklemesi kaginilmazdir.

3. Rizay1 korumak. Akitlerin kurulmasinda asil unsur, her iki tarafin akde rizalarinin
bulunmasidir. Satis akdinin belirsizlik barindirmasi, belirsizligin aleyhine sonuglar dogurdugu
tarafin rizasma halel getirir. Cilinkii konusunun elde edilip edilmeyecegi belli olmayan bir akitte
gercek anlamda rizanin varligindan s6z etmek zordur (Giiney, 2013, s. 75).

4. Piyasada giliven ve istikrar1 saglamak. Piyasada giliven ve istikrarin olusmasi akitlerin
sonuglarinin dngoriilebilir olmasina baglidir. Akdin konusunda bulunacak belirsizlik ekonomik
istikrarsizliga yol acar. Ciinkii akdin akibetinin belirsiz olmasi insanlarin birbirlerine olan giivenlerini
sarsar, bu da ekonomik hayatta istikrarsizliga sebep olur (Donmez, 1996, 13/370).

5. Gararin AKkitlerin Sihhatine Etki Etmesinin Sartlar:
Gararin satis akdinin sihhatine etki etmesi i¢in birtakim sartlarin bulunmasi gerekmektedir:

1. Garar muavazali akitlerde olmali. Garar satis, icire ve sirket gibi iki tarafa borg yiikleyen
akitlerin sihhatini etkilemektedir. Ciinkii hadiste gararin yasaklandig1 akit satis akdidir. icare ve
sirket akitleri satig akdi gibi temlik ifade eden muavazali akitlerdendir. Garar satig akdinin sihhatini
bozdugu gibi temlik ifade eden icare ve sirket akitlerinin de sihhatini bozar. Buna karsilik teberru
denen hibe gibi akitlerde garar anlagsmazliga siirikklemedigi ve baskasinin hakkini batil yolla yemeye
sebebiyet vermedigi i¢in teberru akitlerin sithhatine gararin higbir etkisi bulunmaz (Darir, 1967, s.
585). Hanefi, Safii ve Hanbeli fakihleri teberru akitlerinde de gararin etkisinin olacagi goriisiinii
benimsemektedir. Gararin teberru akitlerinde etki etmeyecegi yaklasimi Malikilerin goriisiidiir (Ibn
Riisd, 1415, 4/162; Komisyon, 1982, 31/154, 160-161).

2. Gararin fahis olmasi. Yukarida gectigi lizere garar fahis oldugu zaman akdi batil ya da
fasid kilar. Yesir garar kagmilmasi zor belirsizliklerdir ve hemen hemen her akit konusunda
bulundugu i¢in akdin sihhatine etkisi s6z konusu olamaz. Bu sartla ilgili bilgiler gararin ¢esitleri
baslig1 kapsaminda gectiginden tekrara diismemek icin burada bu kadariyla iktifa etmeyi uygun ve
gerekli gordiik.

3. Gararin akdin asil konusunda, yani ma‘kidun aleyhin kendisinde bulunmasi. Akdin
sthhatine etkisi bulunan garar akit konusunda aséleten bulunan garardir. Bu yiizden anne hayvanin
karnindaki yavru 6zellikle satis konusu yapilirsa satis akdi batildir. Ciinkii bu 6rnekte satis konusu,
yavrunun kendisidir. Henliz dogmamis anne karnindaki yavrunun ozellikleri bilinmedigi gibi
cinsiyeti ve saglikli olup olmadigi hatta sag dogup dogmayacagi yani elde edilip edilmeyecegi de
belirsizdir. Bu belirsizlik akit konusunda asli olarak bulundugu i¢in bu akit garardan dolay1 batil
sayilir. Hamile hayvan, icindeki yavru ile birlikte satilmasinda da yavrunun o6zellikleri mechul
oldugu gibi sag dogup dogmayacagi da belirsizdir. Ancak bu belirsizlik akit konusu yapilan anne
hayvanda bulunmaz, konuya tabi olan yavruda bulunmaktadir. Bu ylizden hamile hayvanm akit
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konusu yapildig1 satig akdinin sahih olmasi noktasinda herhangi bir goriis ayrilig1 yoktur. Ciinkii bu
ornekte akdin konusu, hayvanin kendisidir, yavru ona tebaen akdin konusuna dahildir. Garar satig
akdinin konusunda ise akit batil veya fasid iken konuya bagli hususlarda ise akdin sihhatine herhangi
bir etkisi s6z konusu olamaz. Nitekim bu kural Mecelle’de “Bizzat tecviz olunmayan sey bitteb*
tecviz olunabilir” (Mecelle, 1868, md. 54) seklinde formiile edilmistir. Hayvanin memesinde bulunan
stitiin heniiz sagilmadan satilmasinin caiz olmamasi; buna karsilik sagildiktan sonra hayvandan ayn
satilmasinin caiz olmasi benzer gerekee ile agiklanir (Komisyon, 1982, 31/151-152; Deradike, 1973,
1/102).

4. Akde ihtiya¢ duyulmamasi. Gararin akdin sthhatine etki etmesi, s6z konusu akde ihtiyag
duyulmamasina baghdir (Nevevi, 1929, 10/156). Eger gararin bulundugu akde genel bir ihtiyag varsa
yani akde cevaz verilmemesi halinde hayat zorlasacak ve mesakkat s6z konusu olacaksa garardan
dolay1 akit batil sayilmaz (Darir, 1967, s. 599). Ornegin satilmis hamile hayvanin i¢inde bir yavru
mu iki yavru mu bulundugu bilinmedigi gibi tek yavru olsa da onun zayif vb. Ozellikleri
bilinmemektedir. Ancak hayvanin i¢indeki yavrunun akibetinde belirsizlik bulunmasina ragmen
insanlarin hamile hayvanlarin satilmasina genel olarak ihtiyaglar1 bulundugu i¢in hamile hayvanin
akit konusu yapildig1 satig akdi icma ile sahihtir. Benzer durum i¢in siitlii hayvanin mebi® kilindig
satig akdi i¢in de gecerlidir (Nevevi, 1347, 9/258, 1929, 10/156).

6. Gararin AKkitlerin Sihhatine Etkisi

Yukarida gectigi iizere akit konusunda fahis garar bulunuyorsa goriis birligi ile akit batil veya
fasiddir. Bu yilizden asir1 derecede risk barindiran ve akibeti belli olmayan satis akitleri gegersiz
sayllmaktadir. Zira satig akdinde 6nemli olan, belirsizlik ve bilinmezligin bulunmamasidir. Konunun
daha iyi anlasilmasi i¢in biinyesinde fahis garar barindirdigi i¢in batil veya fasid sayilan bazi akitleri
teorik olarak incelemek gerekir.

- Teslim edilmesi miimkiin olmayan malin satilmasi.

Satis akdinde akdin konusu mevcut olsa bile alictya teslim edilmesi imkansiz ise garar s6z
konusu olur. Dolayisiyla kacip kaybolmus hayvanin konu yapildig: satig akdi batildir. Ciinkii satis
akdi neticesinde akit konusunun alictya teslim edilmesi gerekir. Fakihler ma‘k{idun aleyhin teslim
edilemeyecegi satis akdini garar barindirdig1 gerekgesiyle batil sayarlar (Sirdzi, 1995, 2/14; Ciiveyni,
2007, 5/403-404; Semerkandi, 1984, 2/48). Hayvanin karnindaki yavrunun, havada ug¢an kusun, suda
ylizen baligin avlanmadan once satilmasi, ayni sekilde hayvanin memesinde bulunan siitiin
sagilmadan once satilmasi bu dogrultuda hilkkme baglanmaktadir (Miizeni, 1998, s. 123; Sirazi, 1995,
2/14; Mevsili, t.y., 2/24; Zeyla‘i, 1314, 4/43, 45-46). Zira akdin konusu, aliciya teslim edilmeme riski
tasimaktadir.

- Mevcut olmayan seyleri satmak.

Gelecekte viicut bulmasi kesin olmayan veya akit kurulurken mevcut olmayan seylerin satis
konusu yapilmasi garardan dolay1 caiz goriilmez. Ciinkii bu durumda akit konusunun meydana
gelmesi siliphelidir. Bu yiizden klasik donem fukahasi fahis garar iceren akitleri batil veya fasid kabul
etmistir. Yukarida da gectigi lizere hayvanin doguracagi yavrunun veya bu yavrunun doguracagi
yavrusunun, erkek hayvanin sulbiindeki tohumun, heniiz sagilmamis hayvanin memesindeki siitiin,
bir agacin birkag yillik meyvesinin (bey‘u’s-sinin), bir agacin tutacagi meyvenin ve olgunlagsmadan
Oonce meyvenin satilmasi sahih degildir. Cilinkii bunlarm varligi ile yoklugu birbirine esittir,
dolayisiyla bunlar kararlastirilan zamanda temin edilemeyebilirler. Bunlarin satilmasinda biiyiik bir
risk vardir (Maverdi, 1994, 5/325-326; es-Serahsi, t.y., 15/89; Semerkandi, 1984, 2/49). Buna gore
temin edememe tehlikesi barindiran seyler de garardan 6tiirii satis konusu yapilamaz. Ornegin heniiz
baskidan ¢ikmamis kitabin satilmasi bu kapsamda hiikme baglanabilir. Garar satisi igin gdsterilen bu
orneklerde akit konusu yapilan seyler mevcut olmadigi gibi elde edilmesinde de biiyiik bir risk
bulunmaktadir. Ciinkii akit kurulduktan sonra akit konusunun elde edilip edilememesinde siiphe
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vardir. Akit konusunun kararlastiritlan zamanda aliciya teslim edilmemesi taraflar arasinda
anlagsmazliga ve ¢ekismeye neden olabilir.

- Akit meclisinde hazir bulunmayan (géib) malin satilmasi.

Mevcut olmasina ragmen akit meclisinde hazir bulunmayan malin satilmasinin caiz olup
olmadig1 mezhepler arasinda tartigmali bir konudur. Cumhur konusu gaib mal olan satig akdini sahih
goriirken Safiiler gaib malin satis konusu yapilmasini caiz gérmezler. Safii fakihler goriislerini hem
nakli hem akli delillerle ispat ederler. Onlar, bu konuda yukarida gegen “Hz. Peygamber garar satisini
yasakladi.” hadisiyle istidlal ederler. Safiiler akit meclisinde hazir bulunmayan mali satmanin garar
icerdigini ve bu yiizden hadisin yasakladig1 bey‘u’l-garar kapsamina girdigini savunurlar (Miizeni,
1998, s. 123; Maverdi, 1994, 5/325; Sirazi, 1995, 2/15). Zira garar, akdin sonucunun belirsiz olmasi,
dolayistyla elde edilip edilmemesinin bilinmemesi ve onunla ilgili hususlarin gizli kalmasi demektir.
Gaib mal 6zellikleri anlatilsa bile nasil bir mal oldugu kesin olarak bilinmedigi i¢in belirsizlik tagir.
Akdin konusunu gérmeden satin alan taraf onun eline ulasip ulasmayacagini bilmedigi gibi saglam
olup olmadigin1 da bilmez. Bu durumdaki bir malin akit konusu yapilmasi biiyiik olasilikla taraflar
arasinda anlagmazlia sebep olur. Ciinkii akdin kuruldugu mecliste hazir bulunmayan malin
Ozellikleri anlatilsa da gbzle goriilen mal kadar malimiyet kazanamaz. Ancak gérme fiiliyle bir ayn
maliim hale gelebilir. Bu yiizden Safii mezhebine gore konusu giib olan akit garardan dolay1 sahih
sayllmaz (Ciiveyni, 2007, 5/8). Goriildigi tizere Safiller giib mali satmanin garar igerdigini,
hadisteki yasagin illetinin akdin konusuyla ilgili belirsizlik oldugunu ve bu yiizden hadisteki yasagin
kapsamina girdigini gerekce gostererek glibin satiginin caiz olmadigini belirtirler (Aslan, 2023, s.
220-241, 229).

Ibn Teymiyye (6. 728/1328) ve dgrencisi ibn Kayyim el-Cevziyye (6. 751/1350) bey‘u’l-
gararin yasak kilimmasindaki illetin akit konusunun akit meclisinde hazir bulunmamasi ya da onun
varlig1 veya yoklugu olmadigini, aksine satis akdindeki belirsizlik hali oldugunu savunurlar. Onlara
gore bir akdin sahih olup olmamasinda 6nemli husus, akit konusunun elde edilip edilmemesinde asiri
derecede risk ve belirsizligin bulunup bulunmamasidir. Denizdeki baligin mevcut olmasina ragmen
satilmas1 hadislerde (Ahmed b. Hanbel, 1999, 3/542) yasaklanmistir. Klasik donem fikih eserlerinde
buna kaybolmus deve ve kacip gitmis kole gibi mevcut olmasina ragmen teslim edilmesi ¢ok giic
olan veya imkan dahilinde olmayan seyler de 6rnek olarak zikredilir. Teslim edilmesi ¢ok zor olan
veya miimkiin olmayan seylerin satilmasi durumunda satis akdinin geregine gore hareket etmek ya
cok zordur ya da imkansizdir. Benzer durum su hayvanin doguracagi yavru veya su agacin verecegi
meyve gibi ileride viicut bulacagi muhtemel olan seylerin satilmasinda da s6z konusudur. Bunlarin
satilmasinin caiz olmamasi onlarin gaib veya ma‘diim olmasindan dolay1 degildir. Aslinda bunlarmn
satilmasinin yasak olmasinin nedeni onlarin alicilarina teslim edilmesindeki belirsizligin
bulunmasidir (Ibn Teymiyye, 2005, 29/296; Ibn Kayyim el-Cevziyye, 1423, 3/206-207).

Gararin bey* akdinin sihhatine ne derecede etki ettigini belirtmekte fayda vardir: Fesat —
butlan ayirimina gitmeyen Maliki, S$afii ve Hanbeli fakihler fahis garar ister satis akdinin konusunda
bulunsun isterse vasiflarinda bulunsun akdi batil kildig1 goriisiindedir. Bu ayirimi kabul eden Hanefi
fakihler bizzat satis konusunda bulunan fahis garar satig akdini batil kilarken satis konusunun
vasfinda bulunan ise akdi fasid kilar (Boliikbas & Kumas, 2020, s. 64).

Taraflardan birinin magdur olmasina yol acacak gararin yeni fikih meselelerinde de etkili
oldugu goriilir. Konun 6nemini ortaya koymak i¢in gararin sihhatini etkiledigi bazi giincel fikhi
meseleleri detayina girmeden ilgili konu g¢er¢evesinden ele almakta yarar vardir. Bu meselelerden
biri ticari sigortadir. Malum oldugu iizere ticari sigortanin caiz olup olmadig1 ¢agdas Islam
hukukgular1 arasinda tartigmali bir konudur. Ticari sigortanin caiz olmadigini sdyleyen ¢agdas Islam
hukukgular1 gorisleri i¢in bazi gerekgeleri ileri siirmektedir. Bu gerekgelerden biri onda gararin
bulunmasidir. Ciinkii sigortali kisi ne kadar prim 6deyecegi ve ne kadar geri alacagini bilmez. Daha
acik bir ifade ile sigortalinin toplamda 6deyecegi prim ve ileride alacagi meblag belirsizdir. Ayrica
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sigortalinin sigorta sirketinden bir meblag almasi kazanin meydana gelmesine baglidir. Kazanin
meydana gelip gelmemesi de belirsizdir. Bu belirsizlik ticari sigortayi siinnet tarafindan yasaklanmig
garar satis1 kapsamina dahil olmasini gerektirmektedir. Ticari sigortada taraflarin kazanci veya kaybi
asir1 derecede degisebildigi i¢in biinyesinde fahis garar barindirmaktadir. Bu belirsizlik bazi ¢agdas
Islam hukukcularina gére sigorta akdinin batil sayilmasina sebep sayilir (Karadagi, 2001, 1/167-168,
172-173; Aslan, 2018 s. 1104).

Gilintimiizde birgok malin alinip satildig: internet ortaminda yapilan satis akitlerinin hiikmii
farkli acilardan incelenmektedir. Bunlardan biri de internet iizerinden yapilan alisverislerde gararin
bulunup bulunmamasidir. Ornegin online aligverislerde mebi* alic1 tarafindan gériilmedigi icin vasif
bakimindan belirsizlik tagimaktadir. Belirsizlik hali mebiin kiyemi mal olmasi durumunda daha
belirginlesmektedir. Uriin ile ilgili 6zelliklerin yazildig1 i¢ etiket de belirsizligi tamamen ortadan
kaldirmaz. Ayni sekilde sitede mebiin fotografinin goriilmesi gérme muhayyerligini diisiirmez. Zira
online aligveris yapan miisteri bazen sitede gordigii fotograftaki {irlin ile gonderilen iiriin arasinda
fark bulundugu gerekgesiyle satin aldig1 iiriinii iade etmektedir (Lila, 2019, s. 269-270). Uriiniin
teslim tarihine iligkin belirsizlik de online aligverislerde problem olarak zikredilmekte ve garar
kapsaminda sayilmaktadir (Lila, 2019, s. 272). Ozetle internette yapilan satis akdi riikiin ve sartlari
yerinde ise prensip olarak sahih kabul edilir. Ancak garar ve cehalet gibi akdin sihhatine engel bir
durum varsa satis akdi batil veya fasid sayilir (Mes’ad & ’Accac, 2025, s. 2).

Sonug¢

Garar, satig akdine konu yapilan malin elde edilip edilemeyecegi ve teslimine dair belirsizligi
ifade eden bir kavramdir. Fakihler garar1 bu tiir belirsizligin taraflardan birinin haksiz kazang elde
edebilecegi ve diger tarafin bu oranda magdur olabilecegi, risk altinda kalabilecegi ve ticari giiveni
sarsabilecegi dogrultuda incelemistir. Hz. Peygamber de akit konusunun elde edilip edilmeyecegi
belirsiz olan satis akdini bey‘u’l-garar olarak ifade etmis ve yasaklamistir. Fakihler gararin
cercevesini Hz. Peygamber’in bu yasagini referans gostererek ¢izmis ve yasagin temel dayanaginin
bu hadis oldugunu belirtmistir.

Biinyesinde belirsizlik, aldanma ve risk gibi olumsuzluklar1 barindiran gararin bulundugu
akitlerin yasaklanmasi ekonomik diizeni istikrarli kilmaya, gliven ortami olusturmaya ve taraflar
arasinda muhtemel anlagmazlik ve cekigmeleri Onlemeye, onlarin akitlere bilingli bir sekilde
basvurmalarin1 saglamaya yoneliktir. Bu bakimdan garar yasagi akit hiirriyetinin sinirlarini
belirleyen temel hususlardan biridir. Garar satis1, konusunun mevcutiyeti bakimmdan belirsiz kaldig1
ve teslimatinin siiphe tasidigi ve dolayisiyla akdin sonucunun gizli oldugu bey‘tir. Zira garar
fakihlerin akit konusu i¢in ileri siirdiikleri sartlarin ihlali durumunda s6z konusu olmaktadir.

Garar yasag1 giincel fikhi meselelerin hiikme baglanmasi noktasinda da isletilebilen bir
prensiptir. Ornegin sigortanin caiz olup olmadigi, internet {izerinden yapilan satis akdinde iiriiniin
mevcut olmasi, kabzedilmesi ve vasiflar1 gibi hususlar garar agisindan degerlendirilmekte ve bu
baglamda satis akdi hitkkme baglanmaktadir. Arastirma neticesinde klasik donemde belirsizligin s6z
konusu oldugu akitlerin gecersiz sayilmasinda gararin etkisi bulundugu gibi gilinlimiizde de
belirsizlik barindiran fikhi meselelerin caiz olmamasinda da etki edecegi sonucuna varilmigtir. Hz.
Peygamber ve sahabe donemi ile klasik donemde oldugu gibi giiniimiizde de garar yasaginin biiyiik
Onemi haiz oldugu ve islevselligini hala korudugu goriilmektedir. Bu da garar yasaginin her donemde
canliligint korudugunu ve akitlerin hiikiimlerini ortaya koymada belirleyici bir 6zellige sahip
oldugunu gostermektedir. Kripto paralarin konu yapildigi satis akitleri, finans sistemleri, dijital
ekonomi ve e-ticaret, sahip olunmayan veya heniiz kabzedilmeyen malin satilmas1 gibi ¢agdas
akitler; sonucu belirsiz, taraflardan birinin magdur olmasina karsilik diger tarafin haksiz kazang elde
etmesine agik ve biinyesinde risk tagiyan sozlesmeleri ifade eden bey‘u’l-gararin yasaklanmasi
prensibi kapsaminda degerlendirilerek hiikmii belirlenebilir.
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ETIK BEYANLAR
Arastirma ve Yayin Etigi
Bu makalenin 6zgiin bir ¢alisma oldugunu ve bilimsel arastirma ve yayin etigi ilkelerine
uygun olarak hazirlandigini beyan ederim. Makale daha oOnce herhangi bir yerde
yayimlanmamis olup bagka bir dergide degerlendirme siirecinde degildir.
Caligmada kullanilan tiim kaynaklar akademik kurallara uygun bigimde atiflanmistir.
Caligmanin intihal, veri uydurma, veri tahrifi veya manipiilasyon icermedigini; arastirma
bulgularinin bilimsel diiriistliik ilkelerine uygun sekilde sunuldugunu beyan ederim.
Yazar Katkisi
Caligmanin tasarlanmasi, yiiriitiilmesi, analizi ve makalenin raporlama agamasini tek basina
yiirtitmiistiir. Makalenin son hélini okuyup onayladim ve yayimlanmasini kabul ettim.
Cikar Catismasi
Bu makalenin yayimmlanmasina iligkin herhangi bir ¢ikar ¢atigmasi bulunmadigini beyan
ederim.
Finansal Destek
Bu aragtirma herhangi bir kamu kurumu, ticari kurulus veya kar amaci giitmeyen kurulus
tarafindan finansal olarak desteklenmemistir.
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Yapay Zeka Kullanim Beyam
Makalenin hazirlanmas: siirecinde yapay zeka araglarindan yalmizca dil diizenleme, ceviri
destegi ve anlatim iyilestirmesi amaciyla sinirlt 6l¢iide yararlanilmistir. Yapay zeka araglari
tarafindan yapilan ceviri ve dil diizenlemeleri tarafimdan dikkatle kontrol edilmistir. Yapay
zeka araglart calismanin bilimsel igeriginin, aragtirma tasariminin, analizlerinin veya
akademik sonuglarinin olusturulmasinda kullanilmamigtir. Makalenin igerigine iliskin tim
akademik sorumluluk bana aittir.

Telif Haklar1 ve izinler
Telif hakkr gerektiren materyaller kullanilmigsa gerekli izinlerin alindigimi ve ¢aligmanin
herhangi bir fikri miilkiyet hakkini ihlal etmedigini beyan ederim.

Yazar Onayi
Makalenin son hélini okudum, onayladim ve yayimlanmasini kabul ettigimi beyan ederim.
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