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Abstract: Effective repentance refers to the offender's voluntary renunciation of the criminal path, motivated
by remorse following the completion of a crime with all its constituent elements, and aimed at remedying the
consequences of the legal violation. In both Islamic and Turkish criminal law, effective repentance is
recognized as a legal institution leading to a reduction in punishment or its complete removal. This study
examines the institution of effective repentance in Islamic and Turkish criminal law through a qualitative
research design employing document analysis and the comparative law method. In this context, it first
addresses the categories of punishment to which effective repentance applies in Islamic criminal law (hadd,
qisas, and ta‘zir), its scriptural foundations, practices during the era of the Prophet Muhammad, and the
differing approaches of the Islamic legal schools with respect to the offenses of hiraba (brigandage), baghy
(rebellion), qadhf (false accusation of unlawful sexual intercourse), irtidad (apostasy), and theft. It then
examines the historical development of the provisions on effective repentance in Turkish criminal law—from
Law No. 765 to Law No. 5237—the offenses falling within its scope, the points at which the institution diverges
from voluntary abandonment, and its application as reflected in judicial decisions. The study further provides
a comparative analysis of the conditions for benefiting from effective repentance in both legal systems,
including the criteria of whether the right violated is a public right or a private right and whether the act has
been referred to judicial proceedings, as well as the issue of recidivism; differences in application between
individual and organized crimes are substantiated with concrete evidence. The study concludes by identifying
legislative gaps concerning the institution of effective repentance and, with particular reference to organized
crimes, offers proposals aimed at contributing to future legislative regulation.

Keywords: Islamic Criminal Law, Turkish Criminal Law, Tawba, Effective Repentance, Punishment

Oz: Etkin pismanlik; sugun tiim unsurlartyla tamamlanmasindan itibaren failin nedamet duyarak sug yolundan
riicu edip hukuki ihlalin neticelerini gidermeye yonelik iradi bir tavri ifade eder. Islam ve Tiirk ceza hukukunda
etkin pismanlik; cezada indirim yapilmasina veya cezanin kaldirilmasina yol agan hukuki bir miiessese olarak
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kabul edilmektedir. Bu calismada, islam ve Tiirk ceza hukuklarindaki etkin pismanlik kurumu, nitel arastirma
deseninde dékiiman analizi ve mukayeseli hukuk yoéntemiyle incelenmektedir. Bu kapsamda &ncelikle islam
ceza hukukunda etkin pigsmanligin uygulandig1 ceza tiirleri (had, kisas ve ta’zir), dayandig: ser'i deliller, Hz.
Peygamber donemindeki uygulamalar ile hirdbe, bagy, kazf, irtidat ve hirsizlik suglar1 6zelinde mezheplerin
yaklagimlari ele alinmaktadir. Ardindan da Tiirk ceza hukukunda etkin pismanliga dair hiikiimlerin 765 sayili
kanundan 5237 sayili kanuna uzanan tarihsel ilerleme siirecini, bu kapsama giren suglar, kurumun goniillii
vazge¢meden ayrigan yonlerini ve yargi kararlarina yansiyan uygulamalar konu edinilmektedir. Ayrica ¢caligma
kapsaminda, etkin pismanliktan yararlanma sartlari, ihlal edilen hakkin kamu hakk1 yahut kul hakki olmasi ve
fiilin yargiya intikal edip etmedigi 6lgiitleri ile sugun tekerriirii her iki hukuk sistemi agisindan mukayeseli
olarak incelenmekte; bireysel ve oOrgiitlii suglardaki uygulama farkliliklar1 somut verilerle ortaya
konulmaktadir. Calismanin sonunda etkin pigmanlik miiessesesine iligkin kanuni bosluklar tespit edilerek
kanuni diizenlemelere katki saglamak amaciyla, orgiitlii suglar 6zelinde ¢6ziim 6nerileri sunulmaktadir.

Anahtar Kelimeler: Islam Ceza Hukuku, Tiirk Ceza Hukuku, Tévbe, Etkin Pismanlik, Ceza.
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Structured Abstract:

This study comparatively examines the institution of effective repentance—shaped around the concept
of tawba in Islamic criminal law—and the effective repentance provisions of Law No. 5237, the Turkish Penal
Code (TPC), with respect to the removal and reduction of punishment, identifying the two systems' common
principles, points of divergence, and legislative gaps. Existing literature addresses effective repentance either
solely within the TPC or solely in terms of repentance's effect on hadd punishments; no study offers a holistic
analysis of the conditions for benefiting from effective repentance in Islamic criminal law compared against
TPC criteria. This research fills that gap, with particular attention to differences between individual and
organized crimes, the possibility of benefiting from effective repentance in cases of recidivism, and situations
with no statutory counterpart, such as the spontaneous dissolution of a criminal organization, aiming to develop
concrete proposals on how a rehabilitative approach might be reflected in legislative regulation.

The research employed a qualitative design combining document analysis with the comparative law
method. The data set comprises two source groups: Islamic law sources—Qur'anic verses and hadith on
repentance, classical figh literature of the Hanafi, Maliki, Shafi‘i, and Hanbali schools (al-Sarakhsi, al-Kasani,
Ibn al-Humam, Ibn Qudama, al-Mawardi, Ibn Rushd, Ibn ‘Abidin, Ibn Taymiyya), and modern studies (Abu
Zahra, ‘Awda, al-Mawsu ‘a al-Fighiyya al-Kuwaytiyya)—and Turkish law sources—the effective repentance
provisions of Laws No. 765 and No. 5237, criminal law doctrine, and decisions of the (now-dissolved) 16th
Criminal Chamber of the Court of Cassation on organized crime. Texts were analyzed through descriptive and
comparative content analysis, coded along three axes: (i) type of sanction (hadd, qisas, ta‘zir, and offenses
specifically enumerated in the TPC); (ii) nature of the right violated (public right versus private/human right);
and (iii) timing of repentance (before or after apprehension or referral to judicial authorities).

In both systems, effective repentance functions not as a general ground for impunity but as an
exceptional institution limited to offenses specifically designated by the Lawgiver or the legislator.

In Islamic criminal law, four juristic positions exist regarding effective repentance's effect on hadd
punishments. Only for hiraba (brigandage) is there unanimous agreement that repentance shown before
apprehension removes the punishment, grounded in Qur'an 5:34. Shafi‘i jurists extended this by analogy to all
hadd offenses, including theft—a generalization Ibn al-‘Arabi criticized as an analogy with a disqualifying
difference. Three positions exist on other hadd offenses committed alongside hiraba, and two on ta‘'zir
punishments. The schools diverge on qisas: Hanafis tie its legal effect to the victim's heirs' will, Malikis adopt
absolute removal, and Hanbalis adopt partial removal based on the public/private-right distinction. Repentance
does not remove the hadd for zina or, per the Hanafis, for sorcery, but there is consensus that pre-referral
repentance removes the punishment for apostasy. Consensus conditions include verbal expression of
repentance, abandonment of the conduct, firm resolve against repetition, and, where a human right is involved,
its restitution; some jurists add a one-year observation period and distinguish inward (batin) from outward/legal
(zahir) repentance. Two variables emerge as decisive: the nature of the right violated and whether the case has
reached judicial authorities.

In Turkish criminal law, effective repentance is a personal ground for impunity or sentence reduction
applied only to offenses specifically regulated by law (TPC Arts. 93, 110, 168, 184/5, 192, 201, 221, 230/5,
248,254,269, 274, 293). Specific to completed offenses, it is distinguished from voluntary abandonment under
Article 36 and, in complicity cases, benefits only the repentant offender. Consequences range from impunity
to proportional reduction: a one-quarter to one-half reduction for drug-offense assistance rendered after
authorities learn of the crime, a one-third reduction for deprivation of liberty, and no prosecution for unjust
enrichment where damage is fully compensated before the investigation concludes. For organized crimes,
Article 221/4 jointly requires a hierarchically structured organization, voluntary surrender before apprehension,
and concrete information on the organization's structure and activities; case law holds that naming a few
publicly known leaders is insufficient, requiring detailed, identity-level information consistent with the
offender's position.

Comparatively, three findings stand out. First, both systems condition repentance's legal value on a
temporal threshold—action before apprehension or before authorities learn of the matter. Second, neither
system accepts mere declaration of remorse; an externally manifested act (restitution, compensation, or
information) is required. Third, by recognizing effective repentance in collective, publicly oriented offenses
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like hiraba and baghy, Islamic criminal law offers a more comprehensive framework than the TPC—suggesting
both systems, despite different sources, rest on a similar criminal-policy logic.

The study shows that tawba corresponds in nature and function to effective repentance, and that both
systems favor rehabilitation and remedy over punishment for its own sake. The divergence is sharpest in
application: Islamic criminal law grants effective repentance no legal effect for offenses involving a human
right absent the right-holder's consent, whereas the TPC confines the institution to statutorily enumerated
offenses. Neither system imposes a general numerical limit on recidivism; the TPC limits this only under
Article 168/5. The study's original contribution is twofold: a systematic classification of the conditions for
benefiting from effective repentance in Islamic criminal law compared against TPC criteria, and identification
of a legislative gap concerning members' criminal liability upon a criminal organization's spontaneous
dissolution, with a proposal for explicit regulation. It further recommends anchoring the sincerity criterion to
objective indicators, evaluating Islamic law's observation-period practice from the standpoint of criminal
execution law, and clarifying in statutory text the scope of the duty to provide information in organized-crime
cases.

Keywords: Islamic Criminal Law, Turkish Criminal Law, Repentance, Effective Repentance,
Voluntary Abandonment, Punishment.
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Résumé Structuré:

Cette étude examine, dans une perspective comparative, 1’institution du repentir actif, structurée
autour du concept de tawba en droit pénal islamique, et les dispositions relatives au repentir actif prévues par
la loi n® 5237 portant Code pénal turc (CPT), sous I’angle de la suppression et de la réduction de la peine. Elle
identifie les principes communs aux deux systémes, leurs divergences et les lacunes législatives. La littérature
existante traite du repentir actif soit exclusivement dans le cadre du CPT, soit uniquement sous 1’angle des
effets du repentir sur les peines de hadd ; aucune étude ne propose une analyse globale des conditions
permettant de bénéficier du repentir actif en droit pénal islamique, confrontées aux critéres du CPT. Cette
recherche entend combler cette lacune en accordant une attention particuliére aux différences entre les
infractions individuelles et les infractions relevant de la criminalité organisée, a la possibilité de bénéficier du
repentir actif en cas de récidive et aux situations dépourvues de dispositions 1égales correspondantes, telles que
la dissolution spontanée d’une organisation criminelle. Elle vise ainsi a formuler des propositions concrétes
concernant la traduction d’une approche réhabilitative dans la réglementation 1égislative.

La recherche repose sur un dispositif qualitatif associant 1’analyse documentaire a la méthode du droit
comparé. Le corpus comprend deux ensembles de sources. Le premier rassemble les sources du droit islamique
: les versets coraniques et les hadiths relatifs au repentir, la littérature juridique classique des écoles hanafite,
malikite, chaféite et hanbalite — notamment les ceuvres d’al-Sarakhsi, d’al-Kasani, d’Ibn al-Humam, d’Ibn
Qudama, d’al-Mawardi, d’Ibn Rushd, d’Ibn ‘Abidin et d’Ibn Taymiyya — ainsi que des travaux modernes,
dont ceux d’Abu Zahra et de ‘Awda, et al-Mawsu ‘a al-Fighiyya al-Kuwaytiyya. Le second réunit les sources
du droit turc : les dispositions relatives au repentir actif des lois n° 765 et n°® 5237, la doctrine pénale et les
décisions de la seiziéme chambre pénale de la Cour de cassation, aujourd’hui supprimée, en matiére de
criminalité organisée. Les textes ont fait I’objet d’une analyse de contenu descriptive et comparative, avec un
codage selon trois axes : (i) le type de sanction — hadd, gisas, ta zir et infractions expressément énumérées
dans le CPT ; (ii) la nature du droit 1és¢ — droit public ou droit privé, entendu comme droit de la personne ; et
(ii1) le moment du repentir — avant ou apres 1’arrestation, ou avant ou apres la saisine des autorités judiciaires.

Dans les deux systémes, le repentir actif ne constitue pas une cause générale d’exemption de peine,
mais une institution exceptionnelle limitée aux infractions expressément désignées par le Législateur divin ou
par le législateur étatique.

En droit pénal islamique, quatre positions doctrinales se dégagent quant a 1’effet du repentir actif sur
les peines de hadd. Seule la hiraba — le brigandage — fait I’objet d’un accord unanime selon lequel le repentir
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manifesté avant I’arrestation entraine la suppression de la peine, sur le fondement du verset 5:34 du Coran. Les
juristes chaféites ont étendu cette régle, par analogie, a I’ensemble des infractions passibles d’une peine de
hadd, y compris le vol ; Ibn al-‘Arabi a critiqué cette généralisation en la qualifiant d’analogie entachée d’une
différence déterminante faisant obstacle a 1’assimilation. Trois positions concernent les autres infractions de
hadd commises conjointement a la hiraba, et deux portent sur les peines de ta zir. Les écoles divergent au sujet
du gisas : les hanafites subordonnent 1’effet juridique du repentir a la volonté des ayants droit de la victime, les
malikites retiennent une suppression absolue, tandis que les hanbalites admettent une suppression partielle
fondée sur la distinction entre droits publics et droits privés. Le repentir ne supprime ni la peine de hadd
applicable au zina ni, selon les hanafites, celle applicable a la sorcellerie ; en revanche, un consensus reconnait
que le repentir intervenant avant la saisine des autorités judiciaires supprime la peine pour apostasie. Les
conditions consensuelles comprennent 1’expression verbale du repentir, la cessation du comportement, la ferme
résolution de ne pas le réitérer et, lorsqu’un droit de la personne est en cause, sa restitution. Certains juristes
ajoutent une période d’observation d’un an et distinguent le repentir intérieur (batin) du repentir extérieur
produisant des effets juridiques (zahir). Deux variables apparaissent déterminantes : la nature du droit 1ésé et
la saisine, ou non, des autorités judiciaires.

En droit pénal turc, le repentir actif constitue une cause personnelle d’exemption ou de réduction de
peine, applicable uniquement aux infractions faisant 1’objet de dispositions légales expresses — articles 93,
110, 168, 184/5, 192,201, 221, 230/5, 248, 254, 269, 274 et 293 du CPT. Propre aux infractions consommées,
il se distingue du désistement volontaire prévu a I’article 36 et ne bénéficie, en cas de participation criminelle,
qu’a l'auteur qui manifeste un repentir actif. Ses effets vont de I’exemption de peine a une réduction
proportionnelle de celle-ci : réduction d’un quart a la moitié pour I’aide apportée concernant une infraction en
maticre de stupéfiants aprés que les autorités en ont eu connaissance ; réduction d’un tiers pour la privation de
liberté ; et absence de poursuites pour enrichissement illicite lorsque le dommage est intégralement réparé
avant la cloture de 1’enquéte. En matiére de criminalité organisée, 1’article 221/4 exige cumulativement
I’existence d’une organisation hiérarchiquement structurée, la reddition volontaire avant 1’arrestation et la
communication d’informations concrétes sur la structure et les activités de 1’organisation. La jurisprudence
considére que la simple désignation de quelques dirigeants notoirement connus est insuffisante et exige des
informations détaillées permettant d’identifier les personnes concernées, en adéquation avec la position de
I’auteur au sein de 1’organisation.

La comparaison fait ressortir trois résultats principaux. Premiérement, les deux systémes
subordonnent la valeur juridique du repentir a un seuil temporel : I’action doit intervenir avant 1’arrestation ou
avant que les autorités aient connaissance des faits. Deuxiémement, aucun des deux systémes ne se satisfait
d’une simple déclaration de remords ; un acte extérieurement manifesté — restitution, indemnisation ou
communication d’informations — est requis. Troisiémement, en reconnaissant le repentir actif pour des
infractions collectives portant atteinte a I’ordre public, telles que la hiraba et le baghy, le droit pénal islamique
offre un cadre plus large que celui du CPT. Ces constats suggérent que, malgré la différence de leurs sources,
les deux systémes reposent sur une logique similaire de politique criminelle.

L’étude montre que la fawba correspond, par sa nature et sa fonction, au repentir actif et que les deux
systémes privilégient la réhabilitation et la réparation plutdt que la punition comme fin en soi. La divergence
est particuliérement marquée dans les modalités d’application : le droit pénal islamique ne reconnait aucun
effet juridique au repentir actif pour les infractions portant atteinte a un droit de la personne sans le
consentement du titulaire de ce droit, tandis que le CPT limite cette institution aux infractions énumérées par
la loi. Aucun des deux systémes ne fixe de limite numérique générale au bénéfice de cette institution en cas de
récidive ; le CPT ne prévoit une telle restriction qu’a I’article 168/5. L apport original de 1’étude est double :
proposer une classification systématique des conditions permettant de bénéficier du repentir actif en droit pénal
islamique, confrontées aux critéres du CPT ; et identifier une lacune législative concernant la responsabilité
pénale des membres lors de la dissolution spontanée d’une organisation criminelle, tout en proposant une
réglementation explicite de cette situation. L’étude recommande également d’adosser le critére de sincérité a
des indicateurs objectifs, d’évaluer la pratique de la période d’observation en droit islamique sous I’angle du
droit de I’exécution des peines et de préciser, dans le texte 1égislatif, I’étendue de 1’obligation de fournir des
informations dans les affaires de criminalité organisée.

Mots-clés : Droit pénal islamique, droit pénal turc, repentir, repentir actif, désistement volontaire,
peine.
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Resumen Estructurado:

Este estudio examina comparativamente la institucion del arrepentimiento activo, articulada en torno
al concepto de tawba en el derecho penal isldmico, y las disposiciones sobre el arrepentimiento activo de la
Ley n.° 5237, correspondiente al Cddigo Penal turco (CPT), en lo relativo a la supresion y reduccion de la pena,
e identifica los principios comunes, los puntos de divergencia y las lagunas legislativas de ambos sistemas. La
literatura existente aborda el arrepentimiento activo exclusivamente en el marco del CPT o inicamente desde
la perspectiva de los efectos del arrepentimiento sobre las penas de /add; ningun estudio ofrece un analisis
integral de los requisitos para beneficiarse del arrepentimiento activo en el derecho penal islamico mediante su
comparacion con los criterios del CPT. Esta investigacion pretende subsanar dicha laguna, prestando especial
atencion a las diferencias entre los delitos individuales y los vinculados a la delincuencia organizada, a la
posibilidad de beneficiarse del arrepentimiento activo en supuestos de reincidencia y a las situaciones carentes
de una prevision legal equivalente, como la disolucion espontdnea de una organizacion criminal. Su finalidad
es formular propuestas concretas sobre como incorporar un enfoque rehabilitador a la regulacion legislativa.

La investigaciéon adoptoé un diseflo cualitativo que combina el andlisis documental con el método
juridico comparado. El corpus comprende dos grupos de fuentes. El primero retine fuentes del derecho
islamico: versiculos coranicos y hadices relativos al arrepentimiento; obras clasicas de jurisprudencia de las
escuelas hanafi, maliki, shafii y hanbali —al-Sarakhsi, al-Kasani, Ibn al-Humam, Ibn Qudama, al-Mawardi,
Ibn Rushd, Ibn ‘Abidin e Ibn Taymiyya—; y estudios modernos, entre ellos los de Abu Zahra y ‘Awda, asi
como al-Mawsu‘a al-Fighiyya al-Kuwaytiyya. El segundo comprende fuentes del derecho turco: las
disposiciones sobre el arrepentimiento activo de las leyes n.° 765 y n.° 5237, la doctrina penal y las resoluciones
de la actualmente suprimida Sala Penal Decimosexta del Tribunal de Casacién en materia de delincuencia
organizada. Los textos se examinaron mediante un analisis de contenido descriptivo y comparativo, y se
codificaron conforme a tres ejes: (i) el tipo de sancidn —hadd, gisas, ta zir y delitos especificamente
enumerados en el CPT—; (ii) la naturaleza del derecho vulnerado —derecho puiblico frente a derecho privado
o derecho de la persona—; y (iii) el momento del arrepentimiento —antes o después de la detencion o de la
remision del asunto a las autoridades judiciales—.

En ambos sistemas, el arrepentimiento activo no opera como una causa general de exencion de pena,
sino como una institucion excepcional circunscrita a los delitos expresamente determinados por el Legislador
divino o por el legislador estatal.

En el derecho penal islamico existen cuatro posiciones doctrinales sobre los efectos del
arrepentimiento activo en las penas de hadd. Unicamente respecto de la hirdba —bandolerismo— existe
unanimidad en que el arrepentimiento manifestado antes de la detencion suprime la pena, con fundamento en
el versiculo 5:34 del Coran. Los juristas shafiies extendieron esta regla por analogia a todos los delitos sujetos
a penas de fadd, incluido el hurto; Ibn al-‘Arabi criticé esta generalizacion por constituir una analogia con una
diferencia relevante que impide la equiparacion. Existen tres posiciones sobre los demas delitos de hadd
cometidos conjuntamente con la hiraba y dos sobre las penas de fa zir. Las escuelas discrepan respecto del
qisas: los hanafies supeditan el efecto juridico del arrepentimiento a la voluntad de los herederos de la victima;
los malikies sostienen la supresion absoluta; y los hanbalies admiten una supresion parcial basada en la
distincion entre derechos publicos y privados. El arrepentimiento no suprime la pena de hadd correspondiente
al zind ni, seglin los hanafies, la aplicable a la hechiceria; en cambio, existe consenso en que el arrepentimiento
anterior a la remision del asunto a las autoridades judiciales suprime la pena por apostasia. Los requisitos
consensuados incluyen la expresion verbal del arrepentimiento, el abandono de la conducta, la firme
determinacioén de no reincidir y, cuando se haya vulnerado un derecho de la persona, su restitucion. Algunos
juristas afiaden un periodo de observacion de un afio y distinguen entre el arrepentimiento interno (batin) y el
externo, con efectos juridicos (zahir). Dos variables resultan decisivas: la naturaleza del derecho vulnerado y
si el asunto ha llegado a conocimiento de las autoridades judiciales.

En el derecho penal turco, el arrepentimiento activo constituye una causa personal de exencion o
reduccion de la pena, aplicable inicamente a los delitos expresamente regulados por la ley —articulos 93, 110,
168, 184/5, 192, 201, 221, 230/5, 248, 254, 269, 274 y 293 del CPT—. Al operar respecto de delitos
consumados, se distingue del desistimiento voluntario previsto en el articulo 36 y, en los supuestos de
participacion delictiva, beneficia exclusivamente al interviniente que manifiesta el arrepentimiento activo. Sus
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consecuencias abarcan desde la exencion de pena hasta su reduccion proporcional: una reduccion de entre una
cuarta parte y la mitad por la colaboracion prestada en relacion con delitos de drogas después de que las
autoridades hayan tenido conocimiento del delito; una reduccién de un tercio en el delito de privacion de
libertad; y la ausencia de persecucion penal por enriquecimiento ilicito cuando el dafio se repara integramente
antes de concluir la investigacion. En materia de delincuencia organizada, el articulo 221/4 exige
cumulativamente la existencia de una organizacion estructurada jerarquicamente, la entrega voluntaria antes
de la detencion y la aportacion de informacion concreta sobre la estructura y las actividades de la organizacion.
La jurisprudencia considera insuficiente mencionar a unos pocos dirigentes publicamente conocidos y exige
informacion detallada que permita identificar a las personas implicadas, acorde con la posicion del infractor
dentro de la organizacion.

Desde la perspectiva comparada, destacan tres resultados. En primer lugar, ambos sistemas supeditan
la relevancia juridica del arrepentimiento a un umbral temporal: la actuacion debe producirse antes de la
detencion o antes de que las autoridades tengan conocimiento de los hechos. En segundo lugar, ninguno admite
una mera declaracion de pesar; se exige un acto exteriorizado, como la restitucion, la indemnizacion o la
aportacion de informacion. En tercer lugar, al reconocer el arrepentimiento activo en delitos colectivos que
afectan al orden publico, como la hiraba y el baghy, el derecho penal islamico ofrece un marco mas amplio
que el CPT. Ello sugiere que ambos sistemas, pese a la diversidad de sus fuentes, se sustentan en una logica
semejante de politica criminal.

El estudio muestra que la fawba se corresponde, por su naturaleza y funcion, con el arrepentimiento
activo, y que ambos sistemas favorecen la rehabilitacion y la reparacion frente al castigo como fin en si mismo.
La divergencia resulta especialmente marcada en su aplicacion: el derecho penal islamico no atribuye efectos
juridicos al arrepentimiento activo en los delitos que afectan a un derecho de la persona sin el consentimiento
de su titular, mientras que el CPT circunscribe esta institucion a los delitos enumerados legalmente. Ninguno
de los dos sistemas establece un limite numérico general para acogerse a esta institucion en casos de
reincidencia; el CPT unicamente introduce una restriccion de esta naturaleza en el articulo 168/5. La
contribucion original del estudio es doble: una clasificacion sistematica de los requisitos para beneficiarse del
arrepentimiento activo en el derecho penal isldmico, contrastados con los criterios del CPT; y la identificacion
de una laguna legislativa relativa a la responsabilidad penal de los miembros ante la disolucién espontanea de
una organizacion criminal, acompafada de una propuesta de regulacion expresa. Asimismo, se recomienda
vincular el criterio de sinceridad a indicadores objetivos, evaluar la practica del periodo de observacion del
derecho islamico desde la perspectiva del derecho de ejecucion penal y precisar en el texto legal el alcance del
deber de proporcionar informacion en los asuntos de delincuencia organizada.

Palabras clave: Derecho penal islamico, derecho penal turco, arrepentimiento, arrepentimiento
activo, desistimiento voluntario, pena.
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CTpyKTYpHPOBAHHASI AHHOTALIMSA:

B HacTosimieM HCCIENOBAaHUHM HPOBOIMTCS CpPaBHUTCNBHBIH aHAIN3 HMHCTUTYTa JEATEIBHOTO
packasHus, cOPMHPOBABIIETOCS BOKPYT MOHATHA 7ay0a B UCIAMCKOM YTOJIOBHOM IIPaBe, U ITOJIOXKEHUH O
JIESITeTIHHOM pacKastHAH, MPeIycMOTpeHHBIX 3akoHOM Ne 5237 — VYromoBHbM kogekcoMm Typrmm (YKT), ¢
TOYKH 3PEHHS OCBOOOXKICHHMS OT HaKa3aHUS M €ro CMAr4eHus. BBIIBIAIOTCS OOIIMe MPUHLMIBI ABYX
NPaBOBBIX CHUCTEM, WX pAacXOXKICHUS M 3aKOHOAAaTenbHble mpobOensl. CylnecTBylomas JUTEpaTypa
paccMmarpuBaeT AesTeJIbHOE pacKasHue JIU00 UCKIroUnTeNnbHO B paMkax YKT, nnbo TosbKo MpUMEHUTEIBHO
K BJIMSHUIO MTOKAsHUSI HA HaKa3aHWsl KaTETOPHU Xa00; IIPH 9TOM OTCYTCTBYET HCCIIeIOBaHHE, Mpe Jlararoliee
LEJIOCTHBIA aHaJ W3 YCJIIOBHH NPUMEHEHHUS ACATENIBHOTO pacKasHHs B MCIaMCKOM YTOJIOBHOM IIpaBe B
conoctaBienun c¢ kpurepusimu YKT. Hacrosimas paGora BocmoiHseT AaHHBIN mpoOen, ynensst ocoboe
BHUMaHHE DPa3IUUYUsIM MEXKIY WHAWBUIYaJIbHBIMH W OPraHW30BaHHBIMH IIPECTYIUICHUSMH, BO3MOXKHOCTH
MPUMEHEHUS ISSITEeIEHOTO pacKasHUs IPU PELUINBE, a TAK)KE CUTYalHsIM, HE UMEIOIINM COOTBETCTBYOLIETO
3aKOHOAATEIEHOTO PETyJIMPOBaHHMs, TAKMM KaK CaMOIIPOM3BOJBHBII paciiaj NpecTynHoi opranusanud. Lemns
HCCIICIOBAHUS 3aKII0YAeTCsl B pa3pabOTKe KOHKPETHBIX MPEIUIOKEHHH OTHOCHUTENBHO 3aKpeIUICHUS
peabUIMTalMOHHOTO MOAX0/Ia B 3aKOHOJaTeIbCTRE.

HccnenoBanne BEITOIHEHO B paMKax Ka4eCTBEHHOTO AN3aifHa, COUYETAIOIEr0 aHAIHN3 JOKYMEHTOB CO
CPaBHHUTEIHHO-TIPABOBEIM MeTOAOM. VcTouHMKOBast 0Oa3a BKIIOYAaeT ABE Ipynmbl MarepuanoB. IlepByio
COCTaBJIIOT HCTOYHHUKH HCJIAMCKOTO TpaBa: KOPAHWIECKUE asThl M XaIUCHI O MTOKATHIH; KJIACCHYECKHUE TPYABI
1o ¢GUKXy XxaHa(UTCKOM, MaTMKUTCKOM, NIaQUUTCKOW M XaHOAINTCKOM IIKOJI, B TOM YHCIIe COYMHEHHMs ac-
Capaxcu, anb-Kacanu, VI6H anb-Xymama, M6n Kynamsl, ans-Masapau, 116u Pymina, 1OoH AGuauna n M6H
Talimuiin; a Takke COBpPEMEHHbIE HCCleoBaHMs, BKIodas paboTel AOy 3axpsl, Ayasl u «KyBeHTckyto
sHnukiIoneauto ¢pukxa» (al-Mawsu ‘a al-Fighiyya al-Kuwaytiyya). Bropyio rpymimy o0pa3yroT UCTOUHHKH
TYpEILKOro IpaBa: MOJOXKEHUS O JEATeIbHOM pacKasHUU 3akoHOB Ne 765 m Ne 5237, yronoBHO-IpaBoBas
JOKTPHHA U pEIIeHUs HBIHE yNpa3mgHEHHOH 16-1 yronoBHoM mamaTtel KaccammoHHOTO cyma mo nmemam o0
OPTaHW30BaHHON NPECTYNMHOCTH. TEKCTHI MCCIEJOBAINCH ITOCPEICTBOM OIMCATEIFHOTO M CPAaBHUTEIHHOTO
KOHTEHT-aHaJIN3a ¢ KOAWPOBAHUEM 10 TPEM HAmpaBiIeHUAM: (1) BUA CAHKIINH — Xa00, KUCAC, MA3up, a TaKXKe
COCTaBBI TpECTYIUICHHH, crenuanbHo nepeuncieHHsle B YKT; (ii) xapaktep HapyIIeHHOro mpaBa —
MyOJIMYHOE NPaBO B MPOTHBONOCTABICHNH YaCTHOMY IpaBy, TO €CTh MpaBy OTAECIBHOTO JHUIA; (iil) MOMEHT
packasHHsI — 10 WJIM TI0CiIe 3aJieprkaHus MO0 nepenadn Jeia CyAeOHbIM OpraHam.

B o0eunx IMPaBOBBIX CUCTEMaAX JCATCIIBHOC pPAaCKagHUE BBICTYIIACT HE O6I_HI/IM OCHOBAHHUEM
OCBO60)KI[CHI/I$[ OT HakKasaHusd, a HWCKIIOYUTCIIbHBIM MWHCTUTYTOM, IPUMCHECHUE KOTOPOTO OTPAaHUYCHO
MPECTYIUICHUAMH, CIECIUAIIBHO OHpe[[eJ'IéHHI)IMI/I boecTBeHHBIM 3aKOHOI[aTeHeM WK ToCydapCTBEHHBIM
3aKOHOJAaTCJICM.

B uCIaMCKOM YrOJIOBHOM IpaBe CYIIECTBYIOT YETHIPE JOKTPUHAJIBHBIC MO3UIMUA OTHOCUTEIHHO
BIMSIHUSL JICATCJILHOTO DPACKasHUS HA HaKa3aHWs KaTeropuu xaod. EauHOIrIacHe JOCTHUTHYTO JIMIIb B
OTHOIIEHHUHU Xupabbl — pa30osi: Ha ocHOBaHuHM asita 5:34 Kopana nmpu3Ha&rcs, 4TO MOKAsHKUE 10 3a(epiKaHus
BIe4ET OCBOOOXKAeHHE OT Hakasauus. llladuurckue mpaBOBeAbl PACHPOCTPAHMIIA ITO TOJIIOKEHHE IO
aHAJIOTMH Ha BCE MPECTYIJICHUS] KATErOpUHM Xao0, BKIOYas Kpaxy; MOH anb-Apabu KPUTHUKOBAJ TaKoe
0000II[eHHEe KaK aHAJIOTHIO MPH HAIWYUU CYHIECTBEHHOIO PA3iIMYMsl, MPEISITCTBYIOIIEr0 e€ MPUMEHEHHUIO.
OTHOCHUTENBHO MHBIX MPECTYIUICHUH KATErOPUHU Xad0, COBEPIUIEHHBIX HAPSIY C Xupaboil, CYIECTBYIOT TPH
MO3WIIMK, a B OTHOIICHUW HAKa3aHWUN KaTeropuu masup — JBe. [10IXOABI MPABOBBIX INKOJ K KUCACY
pa3uYaroTCsA: XaHA(PHUTHI CBS3BIBAIOT MPABOBBIC IOCICACTBHS IMOKAasHUS C BOJEH HACICIHUKOB
MOTEPIIEBIICT0, MAJTMKUTHI MPUIACPKUBAIOTCS 0E3yCIOBHOTO OCBOOOXKICHHUS, 8 XaHOAIUTH — YACTUIHOTO
OCBOOOK/ICHHSI, OCHOBAHHOTO Ha Pa3rPaHUYCHUH IyOINIHBIX M YaCTHBIX IpaB. [TokasHHe HE 0CBOOOKIACT OT
HaKa3aHMs KaTerOpPHH Xa00 3a 3uHA ¥, COTIIACHO xaHaduTaMm, OT HAaKa3aHUSA 3a KOJJOBCTBO, BMECTE C TEM
CYIIECTBYeT KOHCEHCYC OTHOCHTEIIBHO TOrO, YTO IOKAasHHWE IO Mepeaadyu jAeiaa CyacOHBIM oOpraHam
O0CBOOOXKIACT OT HAKa3aHUs 32 BEPOOTCTYIMHUYECTBO. K 0OIIenpU3HaHHBIM YCIOBHAM OTHOCSTCS CIIOBECHOE
BBIpaKEHUE MTOKASHHUS, IIPEKPALICHAE COOTBETCTBYIOMIECTO OBEACHNUS, TBEPIOC HAMEPCHHE HE MTOBTOPSTH €T0
W BOCCTAHOBJICHHE HApPYIICHHOTO IpaBa, CIIM 3aTPOHYTO MPaBO OTACIHHOTO JUIa. HekoTopsie MpaBOBEIbI
JIOTIONTHUTEIBHO TIPEIyCMATPUBAIOT TOAWYHBIN TEPHOJ HAONIONCHHUS W Pa3TPaHUYMBAIOT BHYTpPCHHEE
nokassaue (bdtin) W BHEIIHee MOKasHKE, UMCIOIee IOpHIUYecKoe 3HadeHue (zahir). OnpeaensromuMu
OKa3bIBAIOTCS JBE NEPEMCHHBIC: XapaKTep HAPYIICHHOI'O MpaBa W (PaKT MOCTYIUICHHUS JAela B CylIcOHBIC
OpraHbl.
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B TypeukoM yrojoBHOM IpaBe AEATEIbHOE PACKassHUE MPEJCTABISIET COOOM JIMYHOE OCHOBAHHUE
0CBOOOX/ICHHUST OT HAKA3aHUsI MM €r0 CMSTYCHUS, TPUMEHIEMOE UCKIFOUUTENBHO K MPECTYIUICHUSIM, MPSIMO
IpeayCMOTPEHHBIM 3akoHOM: ctaTthu 93, 110, 168, 184/5, 192,201, 221, 230/5, 248,254, 269, 274 m 293 YKT.
TTockoNbKY TaHHBIA HHCTUTYT OTHOCHTCSI K OKOHYCHHBIM IPECTYIUICHHUSIM, OH OTIHYAETCS OT T0OPOBOJIBHOTO
0TKa3a, MPeIyCMOTPEHHOr0 CTaThéll 36, a Mpu COydYacTUH MPHUMEHSETCS TOJBKO K JIHILY, [POSIBUBLIEMY
JiedaTeNibHOe  packasHue. Ero TOCHenCTBUS BapbUPYIOTCS OT OCBOOOXICHHMS OT HaKa3aHds [0 ero
COpa3MEPHOTO COKPAIICHHS: YMCHBIIICHUC HAKa3aHWUS HAa BEJIMYMHY OT OJHOW YETBEPTH JIO IMOJIOBHHBI 32
COJICICTBUE O MPECTYIUICHUSIM, CBSI3aHHBIM C HAPKOTHKAMH, OKa3aHHOC IMOCJIE TOrO, KaK KOMIICTCHTHBIM
OpraHaM CTaJio M3BECTHO O MPECTYIUICHUM; COKPAICHAE HAKa3aHUs HAa OJHY TPETh 3a JIAIICHUE CBOOOBI; U
OTKa3 OT YTOJOBHOTO MPECJICOBAaHUS 32 HE3aKOHHOE OOOTAIl[CHHE MPH IMOJHOM BO3MEIICHUH yiepba 10
3aBEpIICHUS pACCICNOBaHKUA. B OTHONICHMM OPraHW30BAaHHBIX TMPECTYIUICHUI cTaThs 221/4 Tpebyer
COBOKYITHOTO HAJTUYHUS UCPAPXUUCCKU CTPYKTYPUPOBAHHON OpraHU3aINK, JOOPOBOJIBHOM CAa4M BIACTSAM JIO
3aJiepXKaHus U IPEIOCTABIICHNS KOHKPETHBIX CBEICHUH O CTPYKTYpE U IesiTeNbHOCTH opranu3anun. CyneOHast
MpPaKTHKa TPU3HAET HEOCTATOYHBIM MPOCTOE MEPEUUCICHUE HECKOIBKUX OOLIEN3BECTHBIX PYKOBOAUTENCH U
TpebyeT nmoaApoOHON MHPOPMAIMH, MTO3BOJISIONICH YCTAHOBUTH JIHYHOCTH COOTBETCTBYIOIIUX YYACTHUKOB H
COOTHOCHMOIi C MOJI0KEHHEM BUHOBHOTO B OpTaHHU3aI[HH.

CpaBHHUTENBHBIH aHAIHU3 TIO3BOJISIET BBIACINTD TPH OCHOBHBIX pe3yibTaTa. Bo-mepBbIx, 00€ CHCTEMEI
CBSI3BIBAIOT IOPHIMUECKOE 3HAYCHNE PACKASIHUS C ONPENeIEHHBIM BPEMEHHBIM PYOEKOM: COOTBETCTBYIOIIIHE
JIEWCTBHS JIOJDKHBI OBITH COBEPLICHBI IO 3aJepiKaHusl JUOO O TOro, KaK KOMIIETEHTHBIM OpraHaM CTaHET
M3BECTHO O Ipou3ouieeM. Bo-BTOpBIX, HU OfHA U3 CUCTEM HE MPU3HAET JOCTATOUHBIM IIPOCTOE 3asiBICHHE
0 COXaJIeHHH; TpeOyeTcsi BHEIIHE BBIpAKEHHOE [EeHCTBHE — BOCCTAHOBJICHHE HAPYILIEHHOTO IIpaBa,
BO3MeIIIEHHE yIiepOa WK NpenocTaBieHne nHpopMauu. B-TpeTbrx, Npu3HaBas JesTeIbHOE pacKasiHUuE B
OTHOIIICHUU KOJUICKTUBHBIX MPECTYIUICHHH, 3aTparuBaroIux nyonnunyio chepy, TaKux Kak xupaba u daei,
HCIIAMCKOE yTOJIOBHOE MPABO MpeiaraeT Ooliee MUPOKUIT HOpMaTHBHEIHN moaxox, yeM YKT. D3T1o mo3Bomser
3aKIIOYUTh, YTO O0E CHUCTEMBI, HECMOTPS HA pa3IWIWe HCTOYHHUKOB, ONHUPAIOTCS HA CXOAHYIO JIOTHKY
YTOJIOBHOH MOJIHUTHKH.

HccnenoBanne Noka3pIBaeT, 4TO mayba 1Mo CBOEH MpUpoie U (PyHKINSAM COOTBETCTBYET NEATCILHOMY
packasHHIO, a 00€ MPaBOBbIE CHCTEMbI OTAAIOT MPEIIOYTCHNE PEAOMINTAINN U yCTPAHEHHUIO MOCIEACTBUH
NpEeCTYIJICHUs TIepes Haka3aHWeM Kak camolenbio. Hanbomee OTYETIMBO PAacXOKAEHMS IPOSIBISIOTCS B
IIPUMEHEHUU: UCJIAMCKOE YTOJIOBHOE IIPAaBO HE MIPUIAET EATEIbHOMY PACKAsSHUIO IOPUIUYECKOTO 3HAUCHUS B
OTHOIIIEHHH [IPECTYTICHUH, 3aTparuBaroIUX [IPaBo OTAEIBHOIO 1A, 0€3 corylacus MpaBooO1aaaTess, Toraa
kak YKT orpannuuBaeT 1aHHBII HHCTUTYT 3aKOHOJATEIIHFHO NEPEYHCICHHBIMU COCTaBaMU IpecTymieHnit. Hu
OJlHAa U3 CHCTEM HE yCTaHaBIMBaeT 00IIEero KOJMYECTBEHHOTO OTPaHNUEHHSI Ha TPUMEHEHNE 3TOT0 HHCTUTYTa
npu peuunuse; YKT mpegycMaTpuBaeT Takoe orpaHH4eHHe TOJIbKO B cTathe 168/5. Hayunas HOBH3Ha
UCCJIEJIOBAaHMSI UMEET JIBa acIeKTa: CHcTeMaTH4eckas KiaccHU(uKaius yCIOBHH NMPUMEHEHHUs JesTelIbHOTO
packasHMsS B MCIAMCKOM YrOJOBHOM IIpaBe B comocraBieHun ¢ kputepusimu YKT wu BblsBieHue
3aKOHOJIAaTEIFHOTO Tpo0esa B BOMPOCE YrOJOBHOH OTBETCTBEHHOCTH YYACTHHKOB IPH CaMOIPOW3BOIBHOM
pacnajie IpecTyTHON OpraHu3aliy ¢ IPeI0KEHHEM IPSIMO YPEryJIMpoBaTh JaHHYI0 cuTyauo. Kpome toro,
PEKOMEHAYETCsl CBS3aTh KPUTEPHH HCKPEHHOCTH PAcKasHUS C OOBEKTUBHBIMM I10KA3aTENSIMH, OLCHUTH
MPEeyCMOTPEHHYO HCIIAMCKHUM TIPaBOM IIPAaKTHKY IepHOJia HAOIIOICHNS C TOYKH 3PEHNUS TIpaBa MCIIOIHEHUS
HaKa3aHUH ¥ YTOYHHUTH B 3aKOHOJATEIbHOM TEeKCTe 00BEM 00S3aHHOCTH MPEAOCTaBIATh MH(OPMAIHIO IO
JenaM 00 OpraHU30BaHHOMN MPECTYMHOCTH.

KaioueBble cJjioBa: HCIIaMCKOe YrOJIOBHOE MpaBO, TYpPEILKOE YrOJIOBHOE MpPaBoO, MOKasHHUE,
JiedTeNIbHOe pacKasiHue, J0OPOBOJIbHBIN 0TKA3, HaKa3aHHe.

TRfa 9R:

Ig 309 <8 ¥ 4fa oiR <8 A it & Wl ¥ geamft <8 faftr & alaret srauron & <8-frd
T RIa TuTa Ty &1 ST T fafer TReam 5237, srifq ol <8 wifgan (i, & vyt gy deeh
TG T Je-TeTd URIE0T &l § 3R G caawiTalt o ara fRagid, fadreft aur faurdt Ridaat o
UgT HRl ¢ | HiogT e THId uyiTg &1 fade a1 dt daa it & icia S=d1 § 3al Had 85
ZSI IR UYRIY & YU dh T IgaT &; H1s Ui sreage swardt < fafd & gurdt uyrimg &1 ary ura
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FRA B RMA] BT SURT & AFGS! & 1Y THT Jo-TeTdh [a=eTvuT Udd el dHall I8 Y 34 Rfda &1
TSI FHRaT © 3R ARy T U § AfeaTd quT Tfed SroRtel & siter SieR, TrRuRTY & fRuforat & gurdt
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Hfed Far g oFd T $15 I0de JUTRe Trau™ Iuds T8 ¢ | SUHT I 39 &Y H 319 Uda
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P1 IR fopa T1feed, R Srd-aReal), Sel-PTar, 3§ ora-gamm, 3§ P, S-HIadl, 39 TG, I
SR R T30 v o B SRR & quT 919 Wevl, a1 AR HeE TG T TR e
FAIETNY MY 77T 3R Wiy | R g & Jap! fafd & Hra e §: fafd TReam 765 aut 5237
& quTdt Ty Teieh rau, < faftr e Sgifas T stk Tfda srrry & Ty o ot grstemn
AT & 3fF T fHT I g Aagd <8 Uis & ofa| ursl &1 auHras S8R JomTerd sidasg
TRy fopa T 9T <fiF SIATH} & SMYR TR 361 Heidh [hdl TT: (i) T8 B UPR— 8%, /w7, araiv
3R FIRR # faRiy wu T YEliag 3RIY; (i) Iifed ifdR &1 Upfa—araee ifereR a9 it
AT Afad BT SMRIBR; TUT (iii) TYTAT BT THI—FRUART SUdT AHA B A1 WA o THef
S & Y Ugal a1 916 H|

S el & gUTd UyRg <€ ¥ gfad & IHRI $TYR & ¥4 § S g Hrdl, Sfed T
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S &3 fAIfYr § sEdsl W UM UyRIY & UHI9 & Ioy § IR fAf=mdia 7q o 9 €
Had /BET 3T Shall & Tae W 3 10 IR I ¢ fob ARuart @ ug faan man ugram <8 § gfda
& PRl §; SHBT YR PR BT 3T 5:34 5| Wb [araist 7 Yre=g-SeTRd dob & HIeH I
=9 o ) 9 Tied Tl 57 ORI a% R 57| T Sd-3Ra ¥ T THRIGR F ST
T QrexaTdHs Re & TU A o1 ForgH faemm fRuifaes fwdr arey ot dudr &1 S1fdd st |1 BT
F 1Y fHU TN 3T g 3uRTy & Tay H oiF Ad 3R Frovdel & YaY H & 0d foumH ]| /Barg s
fawg o fafte fafemea wWuRist & =P e §: 5w 7d uymg & 3 uve & difsd &
IIRIRBRG Bt 3T T TSl 8; Hferep! A T ¢.8-fad o) WBR BT &; 3R gae! 7d Adoiic
YT Aol SfIBHRY & Ne & SMUR W 3R <8-Hfdd ! WHR HRdT ¢ | UYRIY ¥ /77751 §5 ¢S TaT
T2 BT 3R 1! Ad & IUR Sge &1 <8 i JAG el giaT; fhg 39 a1d )R wdamfa ¢ i A
&1 S WIRBTRET & el D9 o 3§ gd e mar uyTang e & <8 3 gfad UeH ol § | Jaawd
3 B TYRITg Bt MR ifieafad, Teferd STerur &1 URENT, 39S TRIGRT 7 & 61 €6 Thed 3R
T F HRIBR BT 7% G TR S ASR 7 Sere e §1 To AT i a¥ # femr srafy 3
SHfAfad 21 @d & qUT SHTdRes UL (&7/77) 3R STel 31yaT fafdies gHTa Scasl - aral UYTIT ( 778%)
H U B §1 S PR FMUIlgd T I IHRA 8 Iceieid HRIBR B UHid 3R I8 aw fob aman =l
yrferesTRaY de ugan § a1 et

! <8 fafyr & gTet Uy < ¥ i srua1 <8 | Sl &1 Afad-falRy snuR g, St sraa fafy
SR 9T &Y ¥ fafafid sroRmef R aR] gidT 5— IR & Sfgwa 93, 110, 168, 184/5, 192, 201, 221,
230/5, 248,254, 269, 274 3R 293 | Tg TR UL &1 Fob ORI J Haifdrd § 3R FUMAT 3J=G 36 F Sfaifd
Wi forfa 9 Y g1 SR Teuifiar & Armal § S9! Ay had UHRTT B ardl SOR7et &1
o 8 1S9 uRom <8 @ gfad 9 A <8 H STIuifas HH! dd [axd o ATe® Uard Jeef srorre @
SHHR TSR H1 81 ST & STe TgrIdl UeH $HR- R &8 H ThH-AIUTS J 318 I P HHT; Wadr
dfd B & URIY T <8 T Ueh-fagTs &1 Bl quT 3y YUI-3foi- & Al H Syl T g o
Ued &fd 3 ol Ryl fru o9 W SRS 7 e S Sied SRl & dey & sree 221/4
Tl U ¥ TP GSHHHd W6 &I SURFA, IR T Ugal Wiasd STeEaauur SR 16 &1 Ua
Ty fAfAfRt & Teey T 31 TSR UaH fhT S &1 3108 FHRa1 g | =1fies epidl & SR, Jrde-d
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B e T &8 fafd, oot << fafdy, wemamg, wvrdt ugmam, Wi farfa, <1

Yapilandirilmis Ozet:

Bu calismanin amaci, Islam ceza hukukunda tdvbe kavrami etrafinda sekillenen etkin pismanlik
kurumu ile 5237 sayili Tiirk Ceza Kanunu'nda (TCK) diizenlenen etkin pismanlik hiikiimlerini, cezanin
kaldirilmas: ve indirilmesi bakimimdan mukayeseli olarak incelemek; iki sistemin ortak ilkelerini, ayrisma
noktalarini ve mevcut kanuni bosluklari tespit etmektir. Yapilan ¢aligmalarda etkin pigsmanlik ya yalnizca TCK
ekseninde ya da yalmzca tovbenin had cezalarma etkisi agisindan ele alimmus; Islam ceza hukukunda etkin
pismanliktan yararlanma sartlarini biitiinciil bigimde ¢dziimleyen ve bu sartlar1 TCK 6lgiitleriyle kargilagtiran
miistakil bir ¢alismaya rastlanmamistir. Aragtirma bu boslugu doldurmayz; 6zellikle bireysel suglar ile orgiitlii
suglar arasindaki uygulama farkliliklarini, sugun tekrart halinde etkin pigsmanliktan yararlanma imkénini ve
orgiitiin  kendiliginden feshetmesi gibi kanunda karsiligit bulunmayan halleri tartigmaya ag¢may1
hedeflemektedir. Boylece hem karsilagtirmali hukuk hem de ceza politikasi bakimindan, 1slah edici yaklagimin
kanuni diizenlemelere nasil yansitilabilecegine iliskin somut dneriler gelistirilmesi amaglanmaktadir. Calisma
ayrica, tovbe ile etkin pismanligin hukuki 6zelligi bakimindan uyusup uyusmadigi sorusuna da cevap aramakta
ve bu uyusmanin ceza politikas1 bakimindan dogurdugu neticeleri tartismaya agmaktadir.

Aragtirma nitel arastirma deseninde yiriitiilmiis; dékiiman analizi ile mukayeseli hukuk yontemi
birlikte kullanilmugtir. Veri tabanmmi iki kaynak grubu olusturmaktadir. Birinci grup Islam hukuku
kaynaklaridir: tovbeye iligkin ayet ve hadis nasslari, Hanefl, Maliki, Safii ve Hanbeli mezheplerine ait klasik
fikih literatiirii (Serahsi, Kasani, ibnii'l-Hiimam, ibn Kudame, Maverdi, ibn Riisd, ibn Abidin, ibn Teymiyye)
ile modern Islam hukuku galismalar1 (Ebti Zehre, Udeh, el-Mevsaatii’l-fikhiyyetii’l-Kuveytiyye). ikinci grup
Tiirk hukuku kaynaklaridir: 765 ve 5237 sayili kanunlarin etkin pismanliga iliskin maddeleri, ceza hukuku
doktrini ve orgiitlii suclara dair Yargitay (kapatilan) 16. Ceza Dairesi kararlari. Metinler betimsel analiz ve
kargilagtirmali igerik analizi teknikleriyle ¢6ziimlenmis; veriler ii¢ eksende kodlanmuistir: (i) yaptirim tiirii (had,
kisas, ta’zir ile TCK'da 6zel olarak sayilan suglar), (ii) ihlal edilen hakkin niteligi (kamu hakki - kul hakk1
ayrimi), (iii) pismanligin gosterildigi zaman dilimi (yakalanma veya olayin yargiya intikalinden once ya da
sonra). Bu kodlama anahtari, Islam ceza hukukundaki mezhep goriisleri ile TCK hiikiimlerinin sistematik
bigimde karsilastiriimasina imkan taniyacak sekilde tasarlanmigtir.
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Bulgular, her iki sistemde de etkin pismanligin genel bir cezasizlik sebebi olmayip Sari'in veya kanun
koyucunun 6zel olarak belirledigi suclarla sinirli, istisnai bir kurum olarak isledigini gostermektedir.

Islam ceza hukuku bakimindan had cezalarinda etkin pismanligin etkisi konusunda dort farkli fakih
goriisii tespit edilmistir. Yalnizca hirabe sugunda, failin yakalanmasindan 6nce pismanlik géstermesi halinde
cezanin diisecegi hususunda goriig birligi bulunmakta ve bu sonug el-Maide 5:34 ayetine dayandirilmaktadir.
Safil fakihleri bu hiikmil kiyas yoluyla hirsizlik dahil biitiin hadleri i¢ine alacak sekilde genisletirken, s6z
konusu genelleme Ibnii'l-Arabi tarafindan kiyas ma'a'l-farik oldugu gerekgesiyle elestirilmistir. Hirdbe ile
islenen diger had suglarinin akibeti konusunda iig, ta’zir cezalarinda ise iki temel goriis bulunmaktadir. Kisas
cezalarinda mezhepler ayrismakta; Hanefiler pismanligin hukuki sonucunu mirasgilarin iradesine baglarken
Malikiler mutlak diismeyi, Hanbeliler ise kamu hakki - sahsi hak ayrimima dayali kismi diismeyi kabul
etmektedir. Zina haddinde ve Hanefilere gore sihirbazlik sugunda pigsmanlik cezayi diigiirmemekte; irtidat
sugunda ise olay yargiya intikal etmeden oOnceki pismanlifin cezayr diislirdiigii konusunda ittifak
bulunmaktadir. Fakihlerin icma ettigi sartlar pismanligin sozle ifadesi, fiilin terki, tekrar etmemeye
azmedilmesi ve kul hakki s6z konusu ise zararmn tazmin edilmesi; bazi fakihler samimiyetin ortaya
belirlenebilmesi i¢in bir yillik gézlem siiresi ongdrmiis, pismanlig1 batin ve zahir olmak iizere ikiye ayirmistir.
Oriintii olarak belirleyici iki degisken one ¢ikmaktadur: ihlal edilen hakkin niteligi ve fiilin yargiya intikal edip
etmedigi.

Tiirk ceza hukuku bakimindan etkin pismanlik, sahsi bir cezasizlik veya ceza indirimi sebebi olup
yalnizca kanunda 6zel olarak diizenlenen suglarda (TCK m. 93, 110, 168, 184/5, 192, 201, 221, 230/5, 248,
254,269, 274 ve 293) uygulanmaktadir. Tamamlanmis suga 6zgii olmasi yoniiyle m. 36'da diizenlenen goniillii
vazgecmeden ayrilmakta, istirak halinde yalnizca pismanlik gosteren fail hakkinda netice dogurmaktadir.
Hukuki sonuglar cezasizliktan orana bagli indirime kadar degismektedir: uyusturucu madde suglarinda sug
resmi makamlarca Ogrenildikten sonra saglanan yardimda dortte birden yariya kadar indirim, Kkisiyi
hiirriyetinden yoksun kilma sugunda iicte bir indirim, karsiliksiz yararlanmada ise sorusturma tamamlanmadan
zararin tamamen tazmini halinde kamu davasmnin agilmamasi ngoriilmiistiir. Orgiitlii suclarda TCK m. 221/4
ii¢ sart1 birlikte aramaktadir: hiyerarsik yapiya sahip bir 6rgiitiin varligi, yakalanmadan 6nce goniillii teslim ve
Orgiitiin yapisi ile faaliyetlerine dair somut bilgi verilmesi. Yargitay kararlarinda herkesge bilinen birkag
yonetici isminin verilmesi yeterli goriilmemekte; failin orgiit igindeki konumuyla uyumlu, kimlik diizeyinde
ayrintili bilgi vermesi aranmaktadir.

Mukayese diizleminde ii¢ bulgu 6ne ¢ikmaktadir. Birincisi, her iki sistem de pismanligin hukuki
degerini zaman esigine baglamakta; failin yakalanmadan veya olay resmi makamlarca 6grenilmeden once
harekete gegmesini esas almaktadir. Ikincisi, salt neddmet beyani higbir sistemde yeterli gériilmemekte; iade,
tazmin veya bilgi verme seklinde disa yanstyan bir eylem aranmaktadir. Ugiinciisii, islam ceza hukuku hirabe
ve bagy gibi kamusal nitelikli toplu su¢larda etkin pismanlig1 tanimasi yoniiyle TCKya kiyasla daha kapsamli
bir ¢er¢eve sunmaktadir. Bu {i¢ oriintii, farkli kaynaklardan beslenen iki sistemin benzer bir ceza politikasi
mantigina dayandigini gostermektedir.

Calisma, tovbenin nitelik ve iglev bakimindan etkin pismanlik kurumuyla biiyiik oranda ortiistiglini;
her iki sistemin de failin 1slahini ve zararin giderilmesini salt cezalandirmaya tercih ettigini ortaya koymaktadir.
Farklilagma, tatbikat sahasinda belirginlesmektedir: Islam ceza hukukunda kul hakkma iliskin suclarda hak
sahibinin rizasi olmaksizin etkin pismanlik sonu¢ dogurmazken, TCK'da kurum kanunda sayilan suglarla sinirlt
tutulmustur. Sugun tekrar1 bakimindan her iki sistem de genel bir sayisal sinir dngérmemekte, TCK yalnizca
m. 168/5'te sinirlama getirmektedir. Caligmanin 6zgiin katkisi iki yénliidiir: islam ceza hukukunda etkin
pismanliktan yararlanma sartlarini sistematik bi¢cimde tasnif ederek TCK dl¢iitleriyle karsilagtirmasi ve drgiitiin
kendiliginden dagilmasi halinde {iyelerin cezai sorumlulugunun ne olacagma iliskin kanuni boslugu tespit
ederek agik diizenleme yapilmasini 6nermesidir. Ayrica samimiyet dl¢iitiiniin nesnel gostergelere baglanmasi,
Islam hukukundaki gdzlem siiresi uygulamasinin infaz hukuku bakimindan degerlendirilmesi ve orgiitlii
suglarda bilgi verme yiikiimliiligiiniin kapsaminin kanun metninde agikliga kavusturulmasi 6nerilmektedir. Bu
Oneriler hem karsilagtirmali ceza hukuku alanina hem de kanun koyucunun olast diizenleme g¢aligmalarina
somut bir zemin sunmay1 amaglamaktadir.

Anahtar Kelimeler: {slam Ceza Hukuku, Tiirk Ceza Hukuku, Tévbe, Etkin Pismanlik, Goniillii
Vazgecme, Ceza
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Introduction

By virtue of its ontological constitution, humankind is prone to error and given to hastiness.
From the earliest periods of human history, the violation of rules has been accompanied by feelings
of remorse; crime and repentance have thus been treated together since the very beginning of human
existence. This state of affairs prepared the ground for legal systems to develop regulations that take
the phenomenon of remorse into account. Indeed, the idea that feeling remorse for a crime one has
committed may allow the offender to escape punishment, or at least to obtain a reduction in it, has
persisted throughout history. Taking into account the offender's post-offense attitude and conduct,
legal systems have developed various legal institutions aimed at reintegrating the offender into
society. For this reason, the question of remorse continues to be discussed in the Turkish Penal Code
(TCK) under such names as effective repentance (etkin pismanlik), active repentance (eylemli
pismanlik), active remorse (faal neddmet), and active contrition (aktif pismanlik), although no
consensus exists in the scholarly literature as to the definition of effective repentance (Baki, 2016, p.
30).

Islamic criminal law recognizes the concept of repentance (tawba) and remorse, which
affords an offender the possibility of reintegration into society after serving his sentence. Whereas
repentance, as it appears in Islamic criminal law and religious literature, is defined as the offender's
feeling remorse for his crime, reforming himself, and resolving never to commit the same offense
again, effective repentance under the TCK requires the offender not only to feel remorse for the crime
but also to fulfil certain further conditions. Although some researchers argue that, in terms of its legal
consequences, effective repentance more closely resembles the institution of pardon, many studies
nevertheless associate repentance with effective repentance (see Ozer, 2011, p. 8; Baba, 2011, p. 7).
As will be discussed below, repentance may give rise to such consequences as a reduction in
punishment or the lapse of punishment altogether.

In Islamic criminal law, punishments are classified into hadd, gisas, and ta'zir. Hadd and
qisas penalties are fixed in advance in accordance with the principle of legality. Ta'zir penalties, by
contrast, are sanctions determined by taking into account the offender's circumstances together with
the conditions of time and place, and generally concern acts that pertain to private rights rather than
to the right of God (the public right). Such a penalty is assessed either by the head of state or by the
judge representing him, having regard to the nature of the offense and of the offender (Yerlikaya,
2006, p. 42; Akbulut, 2003, p. 168). Ta'zir penalties may, however, be aggravated, mitigated, or
altogether waived by the competent authority, having regard to the interests of the state and the
public. It is therefore important to determine how effective repentance operates with respect to ta'zir
penalties.
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In virtually every legal system, the psychological state of the offender at the time the offense
was committed, together with the surrounding environmental conditions, is generally taken into
account when the offender is punished. These considerations are among the factors that reduce, or
entirely remove, criminal responsibility. Whereas branches of law other than criminal law are
predominantly concerned with the act itself, criminal law also takes into account the conduct that
flows from the offender's own personality. Penal statutes determine punishments by having regard
to the psychological state of the offender and to the factors that drove him to commit the crime. The
TCK accordingly determines punishments by taking into account not merely the offense itself but
also the manner in which it was committed (Aydin, 2004, pp. 229-230). In this study, the institution
of effective repentance will first be examined from the perspective of Islamic criminal law, and its
effects on hadd and ta'zir penalties will be evaluated. The provisions on effective repentance set out
in various articles of the Turkish Penal Code will then be examined, and the subject will be analyzed
by way of a comparative method.

We would like to note that we have not come across any study specifically devoted to
benefiting from effective repentance in Islamic criminal law. On this subject, various studies and
articles have been published in Turkish academic circles under such titles as effective repentance in
the crimes of organized groups and effective repentance in the TCK, within the framework of judicial
decisions (see, for example, Baba, 2011; Ozer, 2011; Baki, 2016). In the Islamic world as well, a
number of studies have been carried out under such titles as Athar al-Tawba fi Jara'im al-Hudud
[The Effect of Repentance on Hadd Crimes], Athar al-Tawba fi'l-'Uqubah min Manzur al-Shari'a al-
Islamiyya wa'l-Tashri' al-Jina'i al-Wad'i [The Effect of Repentance on Punishment from the
Perspective of Islamic Sharia and Positive Criminal Legislation], and al-Tawba wa Atharuha fi'l-
'Uqubah [Repentance and Its Effect on Punishment]. Academic studies on effective repentance or
repentance have generally addressed either effective repentance under the TCK or the effect of
repentance on hadd penalties in Islamic criminal law. In this respect, it may be said that the present
study is original in character and will make a contribution to the academic research in this field.

1. Effective Repentance in Islamic Criminal Law

In Islamic criminal law, effective repentance is a comprehensive institution that gives rise to
a variety of legal consequences depending on the type of offense and the type of sanction involved.
In this connection, the scriptural texts on which it is based, its fields of application, and the
differences of opinion among the legal schools will be discussed within the framework of hadd, gisas,
and ta'zir penalties. In addition, the consequences of effective repentance for offenses such as
hirabah, baghy, false accusation of zina, apostasy, and theft, together with its bearing on attempted
offenses, the distinction between public right (hugug Allah) and private right, and its effect on the
execution of punishment, will also be addressed. In this way, both the theoretical foundations and
the practical implications of effective repentance are set out in general outline.

2. The Evidence for, and Applications of, Effective Repentance

Since Islamic criminal law is a legal system of divine origin, the regulation of effective
repentance rests upon Qur'anic verses and hadiths. Among such evidence are the following: al-
Tahrim 66:6, "O you who believe! Turn to God in sincere and steadfast repentance..."; al-Nur 24:31,
"...O believers, turn all together toward God, so that you may attain salvation!"; and al-Hujurat 49:11,
"And whoever does not repent — such are the wrongdoers." Among the hadiths transmitted from the
Prophet recommending remorse for one's errors are the following: "O people, turn to God in
repentance and seek His forgiveness, for I turn to Him in repentance a hundred times a day" (Muslim,
1915, "Dhikr" 12); and "God's joy at His servant's repentance is far greater than the joy of one of you
who, having lost his camel in a desolate desert, then finds it" (al-Bukhari, 2001, "Da'awat" 4; Muslim,
1915, "Tawba" 1). On the basis of these verses and hadiths, it may be said that sincere repentance
means that a person feels remorse for the wrongful acts he has committed in the past and resolves

Turkish Studies - Comprative Religious Studies, 21(3)



Effective Repentance in Islamic Criminal Law:... 5695

never to commit the same wrongs again (Boke, 2012, Vol. 41, pp. 283-284; al-Mawsu'a al-Fighiyya
al-Kuwaytiyya, 1983, "Tawba," Vol. 14, p. 119). In Islamic criminal law, repentance is defined as
the attainment of spiritual purification either through the execution of the punishment or, without
punishment being imposed, through feeling remorse and turning to God in repentance (al-Mawsu'a
al-Fighiyya al-Kuwaytiyya, 1983, "Tawba," Vol. 14, p. 119).

In Islamic criminal law, remorse is recognized in some penalties as grounds for a reduction,
while in others it results in the punishment lapsing altogether; in yet other penalties, however, it is
not recognized as grounds for either reduction or lapse. For instance, Muslim jurists are unanimous
that, once a case involving a hadd penalty has been brought before the court, the punishment will no
longer lapse on grounds of remorse. Which offenses, however, allow effective repentance —
expressed before the case is brought before the court — to serve as grounds for a reduction in, or the
lapse of, a hadd penalty remains a matter of dispute (Abu Zahra, 1998, p. 282). As a term of figh,
remorse or repentance denotes, together with the offender's feeling of contrition for the crime he has
committed, a process of spiritual and legal purification — whether attained through the execution of
the punishment or, pursuant to the provisions on effective repentance, without any need for a sanction
— and hence a release from both criminal and moral responsibility (Ibn Abidin, 1992, Vol. 3, p.
544).

Islamic criminal law prescribes deterrent punishments in order to prevent crime, to deter
persons inclined to offend, to reform offenders, and to ensure that they do not commit the same
offense again. Although it does not, as the TCK does, address the grounds for reducing punishment
under a single heading, it is nonetheless possible to see, in the sections on worship (‘ibadat),
transactions (mu'amalat), and penal law (‘uqubat), that jurists have recognized mitigating grounds in
punishment. In Islamic criminal law, effective repentance is counted as a mitigating ground for
punishment in matters such as hirabah, baghy, zina, the drinking of alcohol, and expiations (kaffarat)
(Awdah, 2009, Vol. 1, p. 773). Whether the testimony of a person who has committed the offense of
gadhf and been subjected to the hadd penalty for it, or of a person who has given false testimony and
been punished for it, may again be accepted once such persons have shown remorse, is in particular
a matter of dispute (Aktan, 2002, Vol. 41, p. 149).

The doctrine of Islamic criminal law classifies punishments into three principal categories:
hadd penalties, which represent the public interest (the right of God, huqug Allah); qisas provisions,
directed at the protection of individual rights; and ta'zir penalties, the quantum of which is left to the
discretion of the competent authority (Ibn al-Humam, n.d., Vol. 5, p. 212). With regard to offenses
that Muslim jurists classify under hadd penalties, such as zina, gadhf, drunkenness, theft, and hirabah
(Ibn Abidin, 1992, Vol. 4, p. 3), as well as apostasy and baghy (armed rebellion), jurists have adopted
four different views concerning the effect of effective repentance.

The proponents of the first view — the Hanafis, the Malikis, one opinion of Imam al-Shafi'i
(d. 204/820), and one opinion of certain Hanbali jurists — hold that, with the exception of hirabah
(banditry/highway robbery), no offense lapses through repentance, whether it concerns a public right
or a private right, and that persons who commit such offenses will be punished without their effective
repentance being taken into consideration (Ibn Rushd, 2004, Vol. 4, p. 241; Ibn Qudama, 1969, Vol.
9, p. 152).

The jurists who defend the second view hold, without distinguishing between offenses, that
the punishment for every offense lapses through effective repentance. This view is defended by Ali
ibn Abi Talib (d. 40/661; al-Mawardi, 1999, Vol. 13, p. 370), by certain Shafi'i jurists (Abu Zahra,
1998, p. 283), and by certain Hanbali jurists. They arrived at this position by way of analogical
reasoning (giyas), holding that "since the punishment for hirabah lapses through repentance, the
lesser offenses should likewise lapse through repentance." The proponents of this view hold that
punishments capable of lapsing through effective repentance should apply to offenses concerning the
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public interest, such as zina and the drinking of alcohol, but that it will have no effect in offenses
concerning private rights, such as homicide and assault. They further state that, in order for the
sincerity of effective repentance in such offenses to be fully ascertained, the most appropriate period
is one year, since the emotional fluctuations experienced across the four seasons of a year will reveal
the stability of a person's remorse (al-Shirazi, 2009, Vol. 3, p. 449).

The third view, adopted by Abu Hanifa (d. 150/767) and Imam al-Shafi'i, is that all hadd
penalties concerning public rights lapse through effective repentance, whereas penalties relating to
private rights — pecuniary rights and homicide offenses — do not lapse (al-Mawardi, 1999, Vol. 13,
p. 370; Ibn Rushd, 2004, Vol. 4, p. 241).

According to the fourth view, effective repentance causes all penalties relating to public
rights, such as banditry and the drinking of alcohol, to lapse. With regard to homicide offenses falling
under private rights, the proponents of this view hold that effective repentance causes the punishment
to lapse where the offender has been pardoned by the heirs of the victim (Ibn Rushd, 2004, Vol. 4,
p. 241).

For the institution of effective repentance to produce legal effect under the doctrine of
Islamic criminal law, it is essential that the offender's act of desistance arise independently of any
external impediment, out of his entirely free will and an inward motive of remorse. For example, if
a person attempts to drink alcohol but is unable to do so because of a headache or some other health-
related reason, or attempts to commit zina but is unable to do so owing to impotence or a similar
cause, or attempts to steal but is unable to do so because the property he intended to steal has
disappeared, his criminal responsibility continues even though the attempted offense has not been
completed in these circumstances (al-Mawsu'a al-Fighiyya al-Kuwaytiyya, 1983, "Arkan wa Shurut
al-Tawba," Vol. 14, pp. 120-121).

3. The Offense of Hirabah (Banditry) and Effective Repentance

One of the areas in which effective repentance is applied in Islamic criminal law is the
offense of hirabah. The effect of repentance on criminal liability carries particular importance in this
offense. Under Islamic criminal law, hirabah is counted among the hadd offenses. Persons who
commit this offense are referred to in the literature by such terms as "bandit" and "brigand," as well
as by the term muharib. Jurists are unanimous that, where the offender manifests his repentance
before being apprehended and before proceedings are brought against him, no investigation will be
conducted and no punishment will be imposed on him (al-Mawsu'a al-Fighiyya al-Kuwaytiyya, 1983,
"Athar al-Tawba," Vol. 14, p. 130). The offense of hirabah may, however, be committed in various
forms. Thus, where the offender has merely taken property and has committed no other offense in
the process, neither amputation nor the hadd penalty for sirabah is applied to him if, at this stage, he
avails himself of the provisions on effective repentance and returns the property to its owners. If,
however, the offender has committed homicide in the course of committing hirabah and
subsequently shows effective repentance, the judicial authority leaves the offender's punishment to
the decision of the victim's heirs. The victim's heirs may demand that gisas be applied, or they may
instead choose diya (blood money) or pardon (al-Kasani, 1986, Vol. 7, p. 63; Ibn al-Humam, n.d.,
Vol. 7, p. 96). Jurists who hold that the repentance of an offender who has committed Airabah must
be accepted before he is apprehended and brought before the court cite as their evidence the verse:
"Except for those who repent before you overpower them. Know, then, that God is Most Forgiving,
Most Merciful" (al-Ma'idah 5:34). Persons who, having committed sirabah, go into hiding or remain
fugitives in order to avoid capture cannot avail themselves of effective repentance. Hanafi jurists
hold that a bandit may avail himself of the provisions on effective repentance if he brings his armed
activity to an end and, of his own accord, surrenders to the authority of the state before being
apprehended by the security forces — or even if he does not surrender, provided that he abandons
banditry (al-Kasani, 1986, Vol. 7, p. 96).
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The legal schools other than the Shafi'i school confined effective repentance to the offense
of hirabah alone, holding that it could not apply, before apprehension, to other offenses. As their
justification, they argued that, were the rule to be extended, every offender who had committed a
hadd offense could claim effective repentance in order to escape punishment. The mujtahids of the
Shafi'i school, by contrast, analogized all hadd penalties — including that for theft — to the penalty
for hirabah, holding that effective repentance causes punishment to lapse provided it occurs before
the case is brought before the court. In reaching this position, they reasoned by analogy from the
phrase "before you overpower them" in the verse "Except for those who repent before you overpower
them...," extending it to all offenses. The Shafi'is' extension of the hirabah penalty to all hadd
penalties was criticized by Abu Bakr Ibn al-'Arabi (d. 543/1148) as follows: "Where are the subtle
meanings you extract from the deep matters of figh, and where is the ruling you have given on this
question? It is clear that the muharib occupies the position of a combatant, against whom the head
of state must dispatch cavalry or mounted troops to repel him. It is not sound to accept effective
repentance as a ground for the lapse of punishment by analogizing — for the sake of encouraging an
unbeliever to embrace Islam and forgiving his past sins — the fornicator and the thief who remain
under the authority of the state to the person who commits Airabah, nor to extend the ruling given
for those guilty of hirabah to the other hadd offenses" (Ibn al-'Arabi, 2003, Vol. 2, p. 115). The
analogy drawn here is a "difference-laden analogy" (giyas ma'a al-farig), for the validity of effective
repentance in the offense of hirabah is specific to that offense and cannot be generalized and
extended to all offenses (Abu Zahra, 1998, p. 285).

Muslim jurists have put forward three different views regarding the status of the other hadd
offenses that an offender has committed together with hirabah, where he has shown effective
repentance for sirabah before the case has been brought before the court. The proponents of the first
view, the Malikis, hold that, among the hadd penalties, only the penalty for hirabah lapses through
effective repentance, and that effective repentance should not be regarded as a ground for the lapse
of punishment in matters of either private or public right. The jurists who defend this view hold that
a person who, while committing hirabah, has also committed zina, drunk alcohol, and committed
theft, will not be punished for hirabah if he avails himself of the provisions on effective repentance
before being apprehended, but will nevertheless be punished for the other offenses. This view is said
to enjoy general acceptance among the Hanafi, Shafi'i, and Hanbali schools, and to be the preferred
view within the Maliki school. The jurists of the Hanbali school, by contrast, unlike the Shafi'is and
Malikis, hold that availing oneself of the provisions on effective repentance before apprehension
causes the punishments for the other offenses committed in the course of hirabah likewise to lapse
(al-Mawsu'a al-Fighiyya al-Kuwaytiyya, 1983, "Fi Huquq Illah Ta'ala," Vol. 14, pp. 131-132). It is
stated that the Hanafis and Shafi'is hold that penalties concerning public right (huqug Allah) lapse
through effective repentance, whereas penalties concerning private rights do not lapse through
effective repentance (al-Mawardi, 1999, Vol. 13, p. 370).

4. The Offense of Baghy and the Legal Consequences of Effective Repentance

Another offense resembling hirabah is baghy. Baghy is an offense that arises in the form of
an armed group of Muslims rising up, on the basis of a justification they regard as legitimate, against
the head of state or the constitutional order, through the use of arms or force. Rebels are not persons
who consider it legitimate to harm the lives or property of Muslims or to take their offspring captive
(Ibn Abidin, 1992, Vol. 4, p. 262; al-Mawsu'a al-Fighiyya al-Kuwaytiyya, 1983, "Ahl al-Harb," Vol.
7, pp- 104-105). Although it resembles hirabah, baghy is nevertheless a distinct offense. Those who
commit baghy put forward, in rising up, a justification (za'wil) that they consider legitimate, whereas
those who commit Airabah have no such justification for their conduct; their aim is simply to spread
corruption on earth. In the sense of rebellion against a legitimate head of state, the term khuruj
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(uprising) is also used synonymously with baghy (al-Mawsu'a al-Fighiyya al-Kuwaytiyya, 1983,
"Ahkam al-Taklifiyya li'l-Baghy," Vol. 8, p. 131; Vol. 17, p. 153).

There is no consensus among the legal schools regarding the conditions required for the
offense committed by an armed group rising up against the state to constitute baghy. Four conditions
are put forward for the constitution of the offense of baghy: that the uprising be directed against a
legitimate head of state or an established constitutional order; that the rebels rise up on the basis of a
justification they regard as legitimate; that they use force in the course of the uprising; and that the
rebels act with the intent to commit offenses or to provoke civil war. It has been stated that offenses
committed in the course of acts of opposition undertaken for various reasons, without an armed
uprising, cannot be regarded as falling within the scope of baghy, and that such cases should instead
be treated among the offenses subject to ordinary adjudication (Awdah, 2009, Vol. 1, pp. 102-104).

There is consensus among the mujtahids that, for those who commit baghy by rising up
against the state through the use of arms, the punishment of being killed as rebels lapses where they
show effective repentance. The purpose of the punishment prescribed for baghy is to secure the
rebels' obedience to the state, to compel their submission, and to induce them to abandon the rebellion
— purposes that are likewise achieved through the rebels' effective repentance. The second view put
forward regarding the effect of effective repentance on hadd penalties is that of the jurists who hold
that all hadd penalties, with the exception of intentional homicide, lapse whether or not the case has
been brought before the court. This view is defended by Imam Malik (al-Mawardi, 1999, Vol. 13, p.
370).

A third approach put forward on this subject rests on a historical incident that occurred during
the caliphate of Ali ibn Abi Talib. In a case brought before him, a bandit named al-Harith ibn Zayd,
who had committed A#irabah by waylaying and terrorizing travelers and by killing people and taking
their property, came forward showing effective repentance before being apprehended by the judicial
authorities, and Ali did not subject him to any criminal sanction. Taking as his basis the offender's
manifestation of effective repentance, Ali issued a decree to the effect that this person should not be
subjected to criminal prosecution (al-Mawardi, 1999, Vol. 13, pp. 368-370). According to Ibn Hazm,
hadd penalties lapse through effective repentance before the case is brought before the court, but do
not lapse once the offender has been apprehended and the case has been brought before the court
(Ibn Hazm, n.d., Vol. 12, p. 12). Ibn Taymiyya, for his part, states that if, in the offense of hirabah,
the punishment lapses on account of effective repentance shown before the matter becomes the
subject of a case, then the hadd penalties for offenses such as zina, theft, and the drinking of alcohol
should likewise lapse in the same manner (Ibn Taymiyya, 1987, Vol. 3, p. 411).

5. Effective Repentance in False Accusation of Zina (Qadhf) and False Testimony

The Hanafis are of the view that the testimony of a person who has committed the offense
of gadhf and has been subjected to the hadd penalty will not be accepted even if he avails himself of
effective repentance (al-Kasani, 1986, Vol. 7, pp. 62-63; Ibn al-Humam, n.d., Vol. 5, p. 338). Imam
al-Shafi'i, by contrast, holds that once a person guilty of gadhf has been punished and thereafter
shows effective repentance, his quality of probity (justice) is restored and his testimony will be
accepted (al-Sarakhsi, 2009, Vol. 16, p. 125). He nevertheless adopts the view that, in the case of a
person who has given false testimony and been punished for it, a decision as to whether his testimony
may again be accepted after he has availed himself of effective repentance should be made only after
a trial period of several months, in order to ascertain whether or not he has reformed his conduct (al-
Shafi'i, 1990, Vol. 7, p. 63; Ibn al-Humam, n.d., Vol. 5, p. 338).

Imam Malik, however, is of the view that the testimony of a person who has committed gadhf
will be accepted without any waiting period being required, provided that he reforms his conduct and
shows effective repentance (Malik ibn Anas, 1994, Vol. 4, p. 23).
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6. Effective Repentance in the Offense of Apostasy (Irtidad)

The offense of apostasy (irtidad) occurs where a person, by word, deed, or belief, manifests
his departure from the religion of Islam, or entertains doubt regarding matters that must be believed
with certainty. It is an offense that exists in Islamic criminal law but has no criminal counterpart in
the TCK. In Islamic criminal law, in order for a person to be adjudged an apostate (murtadd), he
must manifest his apostasy both verbally and through his conduct (Bilmen, 1980, Vol. 4, pp. 6-7).
The most common form of apostasy occurs where a person, having verbally professed his adherence
to Islam, subsequently utters words entailing unbelief (kufr), or, in short, declares that he rejects the
Islamic faith (al-Kasani, 1986, Vol. 7, p. 63; Ibn al-Humam, n.d., Vol. 1, p. 134). Jurists are
unanimous that the offense of apostasy will not be punished once the person has expressed his
repentance (his effective repentance) before the case is brought before the court (al-Mawsu'a al-
Fighiyya al-Kuwaytiyya, 1983, "Fi Huquq Illah Ta'ala," Vol. 14, p. 131). The status of the apostate
who has renounced his religion has also been debated among the jurists of Kufa. Abu Hanifa and Ibn
Abi Layla held that no punishment will be imposed on a person who has apostatized once he
expresses remorse and returns to Islam (Abu Yusuf, 1938, p. 199; al-Shafi'i, 1990, Vol. 7, p. 167; al-
Jassas, 1984, Vol. 3, p. 37), whereas Ibrahim al-Nakha'i prescribed different rulings depending on
the sex of the apostate (Ertan, 2023, pp. 350-351). According to one view transmitted from Ibrahim
al-Nakha'i, the punishment is carried out immediately, and the offender's effective repentance is not
awaited (Ibn Abi Shayba, 1989, Vol. 5, p. 563). Ibn Taymiyya, in agreement with Abu Hanifa and
Ibn Abi Layla, likewise adopted the view that an offender who manifests effective repentance
following apostasy should not be subjected to a criminal sanction (Ibn Taymiyya, 1972, p. 314). He
further states that, even after the case has been brought before the judiciary, the apostate — regardless
of sex — will be exempted from punishment if he acknowledges his error and declares his return to
Islam (al-Sarakhsi, 2009, Vol. 10, p. 112).

Theft is one of the offenses in Islamic criminal law to which effective repentance is applied.
Where the thief returns the stolen property to its owner and the owner forgives the offender before
the matter is brought before the judiciary, no punishment is imposed on the thief. An incident that
took place during the era of the Prophet lends support to this rule. According to the report transmitted
by Safwan ibn Umayya, Safwan was sleeping in the mosque with his cloak placed under his head
when a thief pulled the cloak out from under him; Safwan awoke, cried out that his property had
been stolen and called for help, and the thief was apprehended and brought before the Prophet, who
ordered that the hadd penalty be carried out. Safwan then went to the Prophet and said, "Are you
going to cut off his hand for thirty dirhams? I hereby sell him the cloak and grant him deferred
payment of its price." The Prophet replied, "Could you not have done this before bringing the man
to me?" (Ibn Majah, n.d., "'Itq" 28; Abu Dawud, n.d., "Hudud" 14).

Al-Kasani (d. 587/1191), a Hanafi jurist, argues that, where the offense of 4irabah involves
only a violation directed against property, the hadd penalty lapses if the offender shows effective
repentance and returns the property before the matter is brought before the judiciary (al-Kasani, 1986,
Vol. 7, p. 96). Ibn 'Arafa (d. 803/1401), a Maliki jurist, expanded the scope of application of effective
repentance still further, holding that an offender who feels remorse after committing theft and
reforms his conduct should be exempted from punishment even where proceedings have already been
brought against him. In the offense of Airabah under Islamic criminal law, an offender wishing to
avail himself of effective repentance may manifest his voluntary intent to remedy the consequences
of the legal violation in the following ways: if the stolen property still exists, he returns it in kind,
where restitution in kind is not possible, he compensates the owner with an equivalent for fungible
property (mithli), or with its market value for non-fungible property (giyami). Where the offender
presently lacks the means to make compensation, he must declare that he will make compensation
once he acquires the financial means to do so in the future. In addition, the offender may, with the
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intention of making compensation at a later time, give alms to the poor (Ibn Qudama, 1969, Vol. 14,
p. 193; al-Mawsu'a al-Fighiyya al-Kuwaytiyya, 1983, "Arkan wa Shurut al-Tawba," Vol. 14, p. 121).

7. Effective Repentance in Attempted Offenses

Attempted offenses and their legal consequences are among the subjects addressed in Islamic
criminal law. Where a person acts with the intent to commit an offense but is unable to complete it
for reasons beyond his own will, his criminal responsibility continues. The sanction to be applied in
such a case is not the hadd penalty for completed theft, but a ta'zir penalty assessed according to the
nature of the act performed during the attempt. For example, if a person who digs a tunnel or breaks
down the door of a house with the aim of committing theft desists owing to the intervention of a
watchman, fear of being caught, or similar reasons, his criminal responsibility continues, because in
such a case the offense's remaining incomplete stems not from the offender's voluntary desistance
but from an external cause. Even though the offense of theft has not been completed, digging a tunnel
in order to enter another person's house (a violation of the inviolability of the dwelling) or breaking
down the door to enter without permission (causing damage to property) is itself an offense. If, by
contrast, a person who merely harbors the intention to steal desists of his own will at the preparatory
stage, or withdraws without having caused any violation of rights, he is not punished (Awdah, 2009,
Vol. 1, p. 352).

8. Effective Repentance in Ta'zir Penalties

Ta'zir penalties are punishments whose quantum has not been fixed by the Lawgiver, for
which there is neither a hadd nor an expiation (kaffara), and which are left to the regulation of the
public authority. Ta'zir offenses may be committed against the right of God (the public right) or
against a private right (Ibn Qudama, 1969, Vol. 10, p. 45).

Whether effective repentance applies to ta'zir penalties has been debated among the jurists,
who have put forward two different views regarding its effect on such penalties. The jurists in the
first group — the Hanafis, Malikis, Hanbalis, and certain Shafi'is — hold that ta'zir penalties never
lapse through effective repentance under any circumstances. According to this view, the punishment-
lapsing effect of repentance is recognized as being specific to the offense of hirabah alone; indeed,
it is the verse concerning the punishment for hirabah (al-Ma'idah 5:34; see Explanatory Note 1) that
states that repentance has this punishment-lapsing effect, whereas no such distinction is drawn, in
the scriptural texts relating to other offenses, between one who repents and one who does not. For
this reason, these jurists argue that, were it to be accepted that effective repentance causes punishment
to lapse in every offense, offenders might make insincere declarations of remorse in order to avoid
criminal sanction, and that this could give rise to abuse within the legal order (Awdah, 2009, Vol. 1,
p. 352).

Certain Shafi'i and Hanbali jurists in the second group, who hold that all penalties lapse
where the offender shows effective repentance before he is apprehended and the case is brought
before the court, argued that effective repentance — accepted even in so grave an offense as hirabah
— should apply a fortiori to lesser offenses. These mujtahids ground their view in the report that a
person who had committed a hadd offense and sought punishment for it was forgiven by the Prophet
after performing prayer with him, the Prophet having said, "God has forgiven your sin/punishment"
(al-Bukhari, 2001, "Hudud" 27). While the jurists of this second group hold that effective repentance
is valid for every type of punishment, they nonetheless introduce an exception to this rule: they state
that effective repentance is valid only for penalties concerning public law, and is not valid for
offenses concerning private rights, unless the harm caused has been compensated (al-'Ayni, 2000,
Vol. 7, p. 89; al-Mawsu'a al-Fighiyya al-Kuwaytiyya, 1983, "Suqut al-Ta'zir," Vol. 1, pp. 286-287).
Where an offense concerning private rights has been committed, the following steps must be taken
within the scope of effective repentance: for example, where the offense committed is the non-
payment of zakat, usurpation (ghasb), or a similar pecuniary offense, the unpaid zakat must be paid
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and the usurped property returned. Where restitution is not possible, the harm must be compensated,
even by incurring a debt if no other means are available. If the rights-holders have died, payment
must be made to their heirs. If the rights-holders cannot be found, and the means are available, alms
should be given to the poor with the intention of making compensation (al-Nawawi, 1991, Vol. 11,
pp. 245-246; Ibn Qayyim al-Jawziyya, 2019, Vol. 2, pp. 379-380).

9. Qisas Penalties

Although effective repentance is recognized as a mitigating ground with respect to qisas
penalties under the Hanafi doctrine, it is not, on its own, deemed sufficient to cause the sanction to
lapse; the Hanafis state that certain further conditions must be fulfilled. First and foremost, the
acceptance of the murderer's repentance is contingent on the decision of the victim's heirs. If the
homicide was committed intentionally, the heirs are recognized as having the right to demand qisas;
they may demand qisas if they wish, or they may instead pardon the offender without compensation.
In this case, the wrong the murderer has done through his crime is not removed by his repentance,
since that right belongs to the victim (Ibn Abidin, 1992, Vol. 6, p. 549; al-Mawsu'a al-Fighiyya al-
Kuwaytiyya, 1983, "Tawbat Qatil al-Nafs 'Amdan," Vol. 41, p. 30). The Malikis hold, without
attaching any condition, that the gisas penalty lapses absolutely through the murderer's repentance
(al-Qurtubi, 1964, Vol. 5, p. 333). The Shafi'is, for their part, regard homicide as the gravest offense
after the denial of God. Either qisas is applied to the offender, or the victim's relatives grant pardon.
They state that, where a person shows sincere repentance, they hope that, although otherworldly
punishments remain within God's discretion, he will nevertheless be saved from them; a bare,
unaccompanied repentance, however, does not save a person from punishment. In addition to
effective repentance, the offender must also resolve, with firm determination, never to commit the
same offense again (Ibn Hajar al-Haytami, 1983, Vol. 8, p. 375). According to the Hanbalis, while
the offender's surrender to the competent authorities causes the public right to lapse, private rights
— such as diya or reconciliation (sulh) — continue to exist in accordance with the heirs' demand (al-
Magqdisi, 2009, Vol. 4, p. 303).

10. The Application of Effective Repentance to Public and Private Rights

Effective repentance does not apply to certain penalties. In the hadd penalty for zina,
repentance does not cause the punishment to lapse. It is reported that, in cases of zina that occurred
during the era of the Prophet, a man named Ma'iz and a woman known as al-Ghamidiyya repented
after confessing to zina. The Prophet stated that they had repented sincerely and asked that nothing
ill be said of them. In the case of al-Ghamidiyya, he granted her a period of time until she had given
birth to her child, weaned it, and the child was able to eat solid food, and only then had her
punishment carried out (Muslim, 1915, "Hudud" 5).

Another offense for which effective repentance is not accepted is sorcery. Because sorcerers
spread corruption throughout society, the Hanafis state that their effective repentance is not accepted
and that the death penalty is to be imposed on them (Ibn Abidin, 1992, Vol. 1, p. 44). The Maliki and
Hanbali jurists, analogizing sorcery to hirabah and to persons who kill others by strangulation,
concluded that punishment must be imposed immediately. Certain Maliki jurists, however, state that
if sorcerers, who practice sorcery in secret, feel remorse and abandon it, they will not be punished,
and their effective repentance will be accepted (al-Kharashi, 2009, Vol. 8, p. 63; al-Mawsu'a al-
Fighiyya al-Kuwaytiyya, 1983, "Arkan wa Shurut al-Tawba," Vol. 14, p. 128). The Shafi'is, for their
part, hold that if a person, while knowing sorcery to be forbidden, nevertheless holds it to be
permissible, he is deemed to have left the religion, and the treatment applied to an apostate will be
applied to him (al-Shirazi, 2009, Vol. 3, p. 261). Sorcery is a lesser sin than apostasy or polytheism;
and since God forgives even these sins, it is preferable that the repentance of sorcerers be accepted
and that they not be punished, for the Qur'an states that repentance is possible, as a general principle,
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for all human beings (Ibn Qudama, 1969, Vol. 14, p. 139; al-Mawsu'a al-Fighiyya al-Kuwaytiyya,
1983, "Athar al-Tawba," Vol. 14, p. 129).

11. The Effect of Effective Repentance on the Execution of Punishment

In Islamic criminal law, effective repentance is accepted under the following conditions.
What is essential in effective repentance is sincere remorse. This entails its verbal expression, the
abandonment of the wrongful act, a resolve never to repeat it, and, in offenses concerning private
rights, the restoration of the right and the securing of the rights-holder's consent. It is stated that the
mujtahids are in consensus (ijma’) regarding these conditions (al-Mawsu'a al-Fighiyya al-
Kuwaytiyya, 1983, "Huquq al-'Ibad," Vol. 14, p. 129). In addition, it is also necessary for the offender
to keep away from the company of friends who lead him toward crime (Ibn Qudama, 1969, Vol. 10,
p. 181; Boke, 2012, Vol. 41, pp. 283-284). It is likewise stated that the restoration of the victim's
right is not itself a condition of repentance but an independent condition separate from it (al-Mawsu'a
al-Fighiyya al-Kuwaytiyya, 1983, "Arkan wa Shurut al-Tawba," Vol. 14, p. 121); no mujtahid has
put forward a contrary view on this point (Ibn Qudama, 1969, Vol. 10, p. 181; al-Nawawi, 1972, Vol.
17, pp. 59-60). In addition to the conditions enumerated above, some jurists further require that the
offender display positive conduct after showing remorse, and that he refrain from committing any
offense for one year in order for his remorse to be regarded as genuine (Ibn Qudama, 1969, Vol. 14,
p. 194; Boke, 2012, Vol. 41, pp. 283-284), on the ground that some offenders might resort to tagiyya
(feigning insincere remorse) in order to escape punishment. They justify this view as follows: it is
wrong to analogize every offense to hirabah and to allow punishments to lapse on the strength of a
bare declaration of remorse, for in the offense of hirabah, since the offender manifests his remorse
while outside the state's control and thereby submits to state authority, there can be no question of
his practicing taqiyya when declaring remorse for his crime. In offenses other than hirabah, however,
this is not the case: the offender remains under state control both while committing the offense and
while manifesting his effective repentance, so that it remains possible for him to practice tagiyya in
order to avoid punishment (Ibn Muflih, 2009, Vol. 1, p. 130).

12. Types of Effective Repentance

Certain Shafi'i and Hanbali jurists divide effective repentance into two kinds: internal (batin)
and manifest/legal (zahir). The first kind, internal repentance, concerns offenses that lie solely
between the person and God and do not involve private rights — an example being where a person
approaches a woman to whom he is not married without engaging in sexual intercourse with her. In
such a case, it suffices that the person feels remorse for his conduct and resolves never to repeat it;
the proponents of this view state that it is fundamental for such offenses to remain, without being
disclosed, a matter between the person and God (Ibn Qudama, 1969, Vol. 14, p. 193). The other kind
of repentance is manifest (zahir) repentance, which concerns offenses that involve private rights and
give rise to legal consequences. For offenses falling within this category, effective repentance
consists in resolving never to commit the same offense again, compensating for the harm caused, and
restoring the violated right. If the offender is unable to compensate for the harm arising from the
right he has violated, he must express his intention to pay once he acquires the means to do so in the
future. The Shafi'i jurists require that a period of one year, or six months, elapse in order to observe
whether the person's conduct has reformed, before manifest repentance can be regarded as valid,
whereas the majority (jumhur) prescribe no fixed period. It is stated that, in offenses such as false
accusation (gadhf) and false testimony, effective repentance is realized through the offender's
retracting his own statement (al-Mawsu'a al-Fighiyya al-Kuwaytiyya, 1983, "Agsam al-Tawba," Vol.
14, pp. 123-124; Ibn Qudama, 1969, Vol. 14, p. 194; Boke, 2012, Vol. 41, pp. 283-284).

13. Effective Repentance and Voluntary Abandonment

Effective repentance and voluntary abandonment, as they appear in the TCK, are distinct
concepts, and separate provisions have been enacted for each. In Islamic criminal law, by contrast,
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criminal responsibility arises only in relation to completed offenses. For this reason, although
institutions such as voluntary abandonment and attempted offenses have not come to the fore or been
developed as such in Islamic criminal law, the subject has nonetheless been addressed and examined
in the context of the effect of repentance on punishment. Where an offender voluntarily desists after
having attempted an offense, this does not entirely remove his criminal responsibility; he remains,
however, confronted with responsibility for the offense he committed up to the moment of voluntary
abandonment. Thus, if the right violated by the act of attempt concerns a private right (a right of a
human being), the attempted offense can lapse only through the victim's pardon; otherwise there is
no question of the punishment lapsing. In offenses concerning the right of God — in other words,
the public right — some jurists hold that remorse causes the punishment to lapse, while others state
that the act of attempt produces no such effect, and that even where a person desists from committing
the offense through effective repentance, he will still be held responsible for the legal consequences
arising from the acts performed at the stage of attempt (Tiircan, 2012, pp. 105-106).

Effective Repentance in the Turkish Penal Code
Historical Development

The TCK regulates personal grounds for the reduction of punishment. These grounds include
deafness, muteness, kinship, the particular circumstances of the instigator, and effective repentance,
among others (TCK, art. 33; see also Polat, 2024, pp. 62-64). Effective repentance is defined as the
conduct displayed by an offender who, feeling remorse after committing an offense, seeks to remedy
the consequences that his offense has produced (Koca and Uziilmez, 2019, pp. 443-444, 476).
Effective repentance was first regulated under Law No. 765, and provisions were subsequently
introduced under Law No. 5237, the current TCK, regulating specific offenses as well as the stage
following the commission of the offense.

As a rule, effective repentance under the TCK applies only to completed offenses. The
victim's consent is not required for effective repentance to be valid. It is nonetheless necessary that
the victimization or the harmful consequences caused by the offense be remedied in the manner
specified by the law. Where the victimization is only partially remedied, the offender may still avail
himself of the provisions on effective repentance if the victim consents, as regulated under Article
168(4) of the TCK. Effective repentance thus has an effect on the personal reduction of punishment
and on impunity. Where an offense is committed by more than one person, it does not affect the
status of the accomplices: it applies only in respect of the accomplice who himself shows effective
repentance, and the other accomplices may not avail themselves of it. In offenses where the instigator
is unknown, if a person who confesses reveals the identity of the instigator, this constitutes grounds
for a reduction in punishment under Article 35(3) of the TCK (Koca and Uziilmez, 2019, pp. 443-
444, 476).

1. Effective Repentance and Voluntary Abandonment

With the entry into force of Law No. 765 on 13 March 1926, effective repentance took its
place within the TCK. It was subsequently amended and regulated in a different form under Law No.
5237 (Baki, 2016, p. 29). Effective repentance under the TCK is defined as the institution whereby,
once an offense has been completed with all of its elements, the offender's display of certain conduct
manifesting remorse results in his either not being punished at all or having his punishment reduced
(Hakeri, 2019, p. 517). The completion of an offense with all of its elements does not always coincide
with the end of the act that constitutes the offense. For instance, where a victim is gravely wounded
as a result of being shot, the act of wounding is completed at the moment of the shooting; but for the
act to be spoken of as intentional homicide, the victim must die as a result of that wounding. This
concept is also referred to, in other words, as active remorse (faal neddmet). For example, where a
person who has wounded another with the intent to kill him then, feeling remorse, immediately takes
him to hospital in order to save him from death, this may be described as effective repentance

www.turkishstudies.net/religion



5704 Eyiip Ertan

(Yilmaz, 1976, p. 297; Hakeri, 2019, pp. 107-108). Effective repentance is not an institution applied
solely in criminal proceedings; the provisions on effective repentance are applied to offenses
regulated under other statutes as well (Kopriilii, 2019, p. 104). It is likewise applied to tax penalties:
where a person, having committed evasion or made a defective declaration in his tax return, notifies
the competent authorities in writing of his unlawful situation, the tax-evasion penalty specified in the
relevant statute is not applied to him (Yilmaz, 1976, p. 337).

The concepts of effective repentance and voluntary abandonment are often confused with
one another. As stated above, effective repentance regulates remorse arising after the offense has
occurred, and aims at remedying the harm caused by the completed offense, restoring the situation
to its former state, or returning the property in question. For example, the return of stolen property
or the release of a person who has been deprived of his liberty constitutes effective repentance; such
acts cannot be regarded as voluntary abandonment (Yurtcan, 2015, p. 670).

Voluntary abandonment, by contrast, refers to the prevention of an offense through the
offender's exercising his will, or making an effort, to abandon the acts that would lead to the offense
before the offense is committed. Voluntary abandonment is thus distinguished from effective
repentance in that it consists in the offender's desisting, of his own will, from committing the offense
before it is completed; it is accordingly possible at any stage of the act, so long as that act has not yet
been completed (Artuk, Gokcen, Alsahin, and Cakir, 2019, pp. 709-710). For example, the return of
stolen property or the release of an abducted person is effective repentance, not voluntary
abandonment, since in such cases remorse arises only after the offense has occurred with all of its
constituent elements (Yurtcan, 2015, pp. 643, 758-759, 767; Goktiirk et al., n.d., p. 74; Koca and
Uziilmez, 2019, p. 443).

2. Offenses to Which Effective Repentance Applies

In the special-part provisions of the TCK, effective repentance is applied — resulting either
in the offender not being punished at all or in a reduction of his punishment — in situations such as
the following: where, after the offense has been completed with all of its elements, the offender
reports the matter to the judicial authorities before it becomes known to the official authorities,
thereby facilitating the apprehension of the offenders or assisting in the discovery of the offense
(TCK arts. 93, 201); where he removes the result that has occurred (TCK art. 110); where the offender
remedies the harm suffered by the victim by returning, in kind, the property he has taken (TCK arts.
168, 248, 254); where, before the matter is brought before the judiciary, he reports his accomplices,
or the place where a prohibited substance is being stored or manufactured, to the competent
authorities, or facilitates the apprehension of the offenders or the seizure of the property constituting
the object of the offense by disclosing from whom, where, and when he obtained the property in
question, or assists — after the competent authorities have already become aware of the matter — in
bringing the offense to light and in the apprehension of the offender and his accomplices; where he
applies to the official authorities in order to secure treatment for the person he has harmed (TCK arts.
192, 201); where, in the case of a criminal organization that has been established, he disbands the
organization before any offense is committed in pursuit of its aims, or ensures, through the
information he provides, that the organization is disbanded, or notifies the competent authorities that
he has left the organization; or, where he is apprehended before committing an offense, ensures the
capture of the organization's members and the disbanding of the organization, surrenders voluntarily,
and provides information concerning the organization (TCK art. 221); where a public official notifies
the investigating authorities of the identity of the person who has given or received a bribe (TCK art.
254); where a person who has given false testimony retracts his false testimony, or a person who has
made a false accusation retracts his accusation (TCK arts. 269, 274); or where a detainee or convicted
person who has escaped subsequently surrenders of his own accord (TCK art. 293). In addition,
Article 184(5) of the TCK provides that, where a punishment has been imposed for the construction
of an unlicensed building or one contrary to the zoning plan, that punishment, together with all of its
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consequences, is entirely removed if, by way of effective repentance, the building's plan or license
is subsequently regularized. Similarly, Article 230(5) of the TCK provides that, where persons who
have had a religious marriage ceremony performed before the official civil marriage subsequently
have the official marriage performed, the punishment required by the public prosecution, together
with all of its consequences, is removed by way of the provisions on effective repentance. Article
254 of the TCK further provides that, since the offense of bribery cannot, by its nature, be restored
to its former state, the object of the bribe must be confiscated by the state even in the case of effective
repentance; the article states, however, that if it is sought to have the victim's harm compensated by
the offender, this must be made possible, and that this circumstance must be taken into account when
the punishment is imposed (Hakeri, 2019, pp. 517-520).

3. Applications of Effective Repentance

Where a person uses force against another's head, strikes him on the back with a piece of
wood, and holds him in a particular place, this constitutes the offense of restricting personal liberty
under Article 109 of the TCK. Depending on the specific circumstances of the case, the wood used
may be regarded as falling within the scope of a weapon; in addition, the provision set out in Article
103(a) of the TCK will be applicable to this case. Likewise, Article 106(6) of the TCK will apply the
provision on intentional injury to the offender. Where the victim suffers a heart attack and is taken
to hospital, this will be addressed within the framework of effective repentance. Where an offender
who has committed the offense of depriving a person of his liberty takes the victim to a safe place,
such as a hospital, this constitutes effective repentance and requires a one-third reduction in
punishment. However, where the victim suffers a heart attack as a result of being deprived of food,
this is regarded as an act directed against the victim's person, and the offender cannot avail himself
of the provisions on effective repentance even if he takes the victim to hospital (Kopriili, 2019, p.
26).

4. Effective Repentance in Organized Crimes

An examination of Article 221(4) of the TCK shows that, in order for members of a criminal
organization to avail themselves of the provisions on effective repentance, it is first required that
there exist a criminal organization possessing a hierarchical structure, of which the offender is a
member.

The second condition for availing oneself of effective repentance is that the offender must
surrender voluntarily before being apprehended by the security forces. The offender's merely leaving
the organization and surrendering is not, on its own, regarded as sufficient for the provisions on
effective repentance to be applied; an offender wishing to avail himself of effective repentance may
also do so by leaving the organization and providing information about it to the competent
authorities.

The third condition is that, in organizational offenses, the member of the organization must
provide information regarding the offenses committed under the guise of the organization's activities
and regarding the organization's structure. It is not sufficient for the member's availing himself of
effective repentance that he merely names a few managers or founders already known to everyone,
in a manner incommensurate with his own position and level of activity within the organization
(Duman, 2024, pp. 88, 99-100).

5. Effective Repentance in the Offense of Baghy (Rebellion)

In the Penal Code, the offense of baghy (rebellion) is regulated under the heading
"undermining the unity and territorial integrity of the state," in Article 302(1) of Law No. 5237, as
the offense of "undermining the unity and territorial integrity of the state,” and aggravated life
imprisonment is prescribed for those who commit these acts (Turkish Penal Code No. 5237, 2004).
Similarly, Article 309(1) of the TCK provides that persons who attempt, through force and violence,
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to overthrow the constitutional order or to prevent its application shall be punished with the same
penalty. These provisions show that the offense of haghy is subjected to severe sanctions.

That the offense of baghy, in this form, requires aggravated life imprisonment under the TCK
indicates that it bears a resemblance to the hadd penalties of Islamic criminal law. In Islamic criminal
law, however, it is fundamental that admonition, dialogue, and consideration of the rebels' demands
be pursued before resorting to warfare against them; war is deemed legitimate only where the rebels
persist in their offense. This approach shows that a more reformative system has been adopted, one
that gives priority to deterrence from crime and to effective repentance (Ensari, 2023, pp. 86-87).

We may assess the offenses of various terrorist organizations in our country within this
framework. For example, FETO/PDY (the Fetullahist Terrorist Organization/Parallel State
Structure) carried out the coup attempt of July 15; once the coup attempt had been suppressed, the
state, through all of its institutions, began to combat this organization and worked to eliminate it,
conducting investigations and prosecutions. Operations were organized on the basis of the
information provided by persons connected with the organization who acted as informants. Under
Article 221 of the TCK, the legislature provides that informants who assist in the apprehension of
members of a criminal organization and in the disbanding of the organization may obtain impunity
or a reduction in punishment by way of effective repentance, even where they have themselves
committed offenses together with the organization, whether as members or otherwise. Nevertheless,
in the FETO trials arising from the July 15 coup attempt, members of the organization who did not
accept the accusations made against them concerning the organization were not permitted to benefit
from the provisions on effective repentance under Article 221 of the TCK. The justification cited for
this was the decision rendered at first instance, dated 24 April 2017, case no. 2015/3, decision no.
2017/3, by the (now-abolished) 16th Criminal Chamber of the Court of Cassation (Duman, 2024, p.
88). According to the ruling of the Court of Cassation, members of the organization wishing to avail
themselves of effective repentance must, in their confessions, provide complete information
disclosing the full names and occupations of persons connected with the organization. It further ruled
that, once it has been investigated whether the persons about whom information was provided are
themselves subject to investigation or prosecution, the decision as to whether the provisions on
effective repentance set out in the second sentence of Article 221(4) of the TCK are to be applied
should be referred to the Regional Court of Appeal (16th Criminal Chamber of the Court of
Cassation, 11 September 2019, Case No. 2019/3014, Decision No. 2019/5200). An examination of
the decisions rendered by the (now-abolished) 16th Chamber of the Court of Cassation concerning
persons wishing to avail themselves of effective repentance in the FETO trials [see Explanatory Note
2] shows that the specific nature of the information provided by offenders seeking to benefit from
effective repentance, and the position such persons occupied during the period of their membership
in the organization, are of considerable importance.

The first paragraph of Article 221 of the TCK sets out the conditions under which the leader
and founder of an organization may avail themselves of effective repentance. Under this article, it is
clear that where the leader of a criminal organization seeks to avail himself of effective repentance
before the organization has been fully constituted and established, his conduct cannot be regarded as
effective repentance but instead falls within the scope of voluntary abandonment as regulated under
Article 36 of the TCK. Since the provision on effective repentance set out in Article 221 of the TCK
refers specifically to the founder or manager of the organization, ordinary members of the
organization cannot avail themselves of this article to obtain a reduction in punishment or impunity.
For example, in order for the founders or managers of the FETO organization to have availed
themselves of the provisions on effective repentance, they would have had to apply to the competent
authorities before the treacherous coup attempt of July 15 and to ensure the disbanding of the
organization and the apprehension of its members. Where, however, the founders and managers of
an organization commit offenses in pursuit of the organization's aims, the fourth paragraph of Article
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221 of the TCK also extends to organizational managers, founders, members, and persons who,
although not members, commit offenses on behalf of the organization or knowingly assist it. A
deputy police superintendent who was a member of the FETO armed terrorist organization was not
punished in the FETO trials. Specifically, although the deputy superintendent tried in the criminal
case had used ByLock — accepted as evidence — and other communication programs of the
organization, and although a cyber-forensic examination of his telephone could not be carried out
owing to alterations that had been made to it, he could nevertheless be cited as an example of the
application of Article 221(4) of the TCK, on the grounds that he had surrendered to the security
forces of his own accord, had disclosed the process by which he had joined the organization and the
so-called "secret imams" within the organization who had been responsible for him, and had, in short,
related all of his activities within the organization, including the persons with whom he had been in
contact. It is observed that, in the FETO trials, members of the organization have continued to display
organizational loyalty, and in this respect they have made contradictory statements (Duman, 2024,
pp- 89-91, 100-101; Arslan, 2023, p. 38).

6. Effective Repentance in Offenses Involving Narcotic or Stimulant Substances

No punishment shall be imposed on persons who use narcotic or stimulant substances if,
before an investigation is initiated in respect of purchasing, accepting, or possessing such a substance,
they apply to the official authorities and request treatment. A person who purchases, accepts, or
possesses a narcotic or stimulant substance for the purpose of use is likewise not punished if, before
the official authorities become aware of the offense, he discloses from whom, where, and when he
obtained the substance, thereby contributing to the apprehension of the offenders or the seizure of
the substance. Where a person voluntarily assists, after the offense has already come to the attention
of the official authorities, in bringing the offense to light and in the apprehension of the offender or
his accomplices, his punishment may be reduced by between one-quarter and one-half, depending
on the nature of the assistance provided. In addition, no punishment shall be imposed on a person
who uses a narcotic or stimulant substance if, before an investigation is initiated against him, he
applies to the official authorities and requests treatment.

7. Conditions Required in Respect of the Offender and the Offense

In order to avail himself of effective repentance, it is not sufficient for the offender merely
to express regret or self-reproach; his remorse must be sincere and genuine. For example, the
provisions on effective repentance do not apply where a stolen mobile telephone is thrown to the
ground out of fear of being caught, or where the telephone is discovered on the offender's person
during a search (Kopriilii, 2019, p. 267). A person who wishes to avail himself of effective repentance
must accordingly engage in active efforts to eliminate the negative consequences he has caused, and
must manifest this conduct outwardly to those around him (Arslan, 2023, pp. 37-39).

Effective repentance is not applicable to every type of offense. It applies to the offenses
enumerated by the legislature in the relevant article of the TCK (Article 168) — theft, fraud, damage
to property, fraudulent bankruptcy, negligent bankruptcy, plunder (yagma), breach of trust, and
unjust enrichment. The legislature has, in particular with respect to the offense of plunder, required
that both the person seeking to avail himself of effective repentance and the instigator personally
show remorse; it has further required that the harm be compensated by these persons, and has
accordingly set the amount of the reduction in punishment lower than for other offenses (Kopriild,
2019, p. 267).

In order for the offender to avail himself of effective repentance, the victim's consent is
required where the harm has been only partially remedied; where the harm has been remedied in full,
however, the provisions on effective repentance apply without the victim's consent being required
(Kopriili, 2019, p. 267).
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One of the offenses to which effective repentance applies is the offense of unjust enrichment.
This offense is regulated under Article 168(5) of the TCK. It is provided that no public prosecution
shall be brought against a person who has committed the offense of unjust enrichment if, before the
investigation is completed, he fully compensates the harm suffered by the victim, the legal entity, or
the public. If the offender fully compensates the harm he has caused before judgment is rendered
against him, it is provided that his punishment shall be reduced by one-third; it is nonetheless
stipulated that a person may avail himself of the provisions of the fifth paragraph of the relevant
article on no more than two occasions (Artuk et al., 2019, pp. 666-667; Kopriilii, 2019, p. 267).

8. Recidivism in Offenses to Which Effective Repentance Has Been Applied

Unlike Islamic criminal law, the TCK does not establish definite rules or limits regarding
how many times an offender may avail himself of effective repentance. Article 168(5) of the TCK
does, however, provide that, with respect to the offense of unjust enrichment, effective repentance
may be used only once. The same article states that no public prosecution shall be brought if the
offender, the instigator, and any accomplice compensate the victimization before proceedings are
initiated; that, if effective repentance is shown after proceedings have been initiated, the punishment
shall be reduced by up to one-third; and that this right may be availed of no more than twice (TCK,
art. 168/5).

Conclusion

This study has analyzed the conceptual and functional similarity between repentance, as it
exists in Islamic criminal law, and the institution of effective repentance under the TCK. As a result
of the examination undertaken, it has been established that repentance, in terms of its nature,
coincides with the institution of effective repentance. The principal findings obtained are summarized
below:

Effective repentance under the TCK applies only to offenses specifically regulated by law,
and does not constitute a general ground for the reduction of punishment. Moreover, effective
repentance differs from the institution of voluntary abandonment, which applies to all offenses.

In organized crimes under the TCK, effective repentance is applied where the offender
provides information that will contribute to the disbanding of the organization; bare remorse alone
is not deemed sufficient. Moreover, there is no explicit provision governing how the criminal
responsibility of members is to be affected where an organization dissolves of its own accord. A clear
regulation of this matter could contribute to preventing potential instances of injustice.

Insofar as Islamic law recognizes effective repentance in organized crimes, it may be said
that the regulation found in Islamic criminal law is, in this respect, more comprehensive than that of
the TCK. In Islamic criminal law, effective repentance is applied to offenses concerning the public
sphere, such as hirabah and baghy, whereas it does not apply to offenses concerning private rights.
It is nevertheless observed that the conditions required of persons wishing to avail themselves of the
provisions on effective repentance in Islamic criminal law bear a resemblance to the conditions
provided for under the TCK.

In Islamic criminal law, it remains possible for an offender to avail himself of the provisions
on effective repentance even where he commits the same offense again. Under the TCK likewise, no
limitation is provided for in this regard, with the exception of the offense of unjust enrichment. In
this respect, the two legal systems display a similarity to one another.
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Islam Ceza Hukukunda Etkin Pismanlik: Tévbenin Ukiibata Etkisi Uzerine Mukayeseli Bir
Inceleme

Giris

Insanoglu, ontolojik yapisi geregi hataya meyilli ve aceleci bir tabiata sahiptir. Insanligin ilk
donemlerinden itibaren kural ihlalleriyle birlikte pismanlik duygusu da ortaya ¢ikmistir. ilk insandan
itibaren su¢ ve pismanlik olgular1 birlikte ele alinmigtir. Bu durum, hukuk sistemlerinin pismanlik
olgusunu dikkate alan diizenlemeler gelistirmesine zemin hazirlamigtir. Nitekim islenen suctan
dolay1 pismanlik duyulmasinin, failin cezadan kurtulma veya en azindan cezada indirime gidilmesi
diisiincesi tarih boyunca varligii siirdiirmiistiir. Hukuk sistemleri, su¢clunun sug isledikten sonraki
tutum ve davraniglarini dikkate alarak, su¢luyu topluma kazandirmak i¢in ¢esitli hukuki miiesseseler
gelistirmigtir. Bu yiizden pismanlik konusu, Tiirk ceza kanununda (TCK) etkin pismanlik, eylemli
pismanlik, faal nedamet, aktif pismanlik gibi adlarla tartisilmaya devam etmekte, ancak etkin
pismanligin tanimina dair 6gretide goriis birligi bulunmamaktadir (Baki, 2016, s. 30).

Islam ceza hukukunda, sug isleyen kisinin cezasini g¢ektikten sonra topluma yeniden
kazandirilmasina imkan taniyan tévbe ve pismanlik anlayisi kabul edilmistir. islam ceza hukukunda
ve dini literatiirde yer alan tovbe, kisinin sugcuna nedamet duyup kendini 1slah ederek, ayni1 sugu
tekrar islememeye azmetmesi seklinde tarif edilirken, TCK’da etkin pismanlikta sugtan duyulan
pismanligin yaninda suglunun birtakim sartlar1 yerine getirmesi istenmektedir. Etkin pigsmanligin
hukuki sonuglart itibariyla daha ¢ok af kurumuna benzedigini savunan arastirmacilar bulunmakla
birlikte, bir¢ok aragtirmada tdvbe ile etkin pismanligin birbiriyle iligkilendirildigi goriilmektedir (bk.
Ozer, 2011, s. 8; Baba, 2011, s. 7). ileride ele alinacag iizere tévbe, ceza indirimi ve cezanin diismesi
gibi sonuglar dogurabilmektedir.

Islam ceza hukukunda cezalar had, kisas ve ta’zir seklinde siniflandiriimistir. Hadler ve kisas
cezalari kanunilik ilkesi geregi bastan belirlenmistir. Ta’zir cezalari, failin durumu ile zaman ve gevre
sartlar1 dikkate alinarak belirlenen, genellikle kamu hakkindan ziyade sahsi haklara iligkin fiilleri
konu alan yaptirimlardir. Cezay1 ya devlet baskan1 ya da onu temsil eden hakim, sugu ve sug¢lunun
niteligini dikkate alarak takdir etmektedir (Yerlikaya, 2006, s. 42; Akbulut, 2003, s. 168). Ancak
ta’zir cezalari, yetkili otorite tarafindan iilke ve kamu yarart gozetilerek agirlastirilabilmekte,
hafifletilebilmekte ya da affedilebilmektedir. Dolayisiyla ta’zir cezalarinda etkin pismanligin nasil
uygulanacaginin ortaya konulmasi dnem arz etmektedir.

Biitiin hukuk sistemlerinde genellikle su¢lunun sug islerken i¢inde bulundugu psikoloji,
bulundugu ¢evre sartlari suglu cezalandirilirken dikkate alinmaktadir. Bu hususlar cezai sorumlulugu
azaltan veya tamamziyla ortadan kaldiran faktorler arasinda yer almaktadir. Ceza hukuku disindaki
hukuk dallarinda agirlikli olarak fiil esas alimirken, ceza hukukunda failin sahip oldugu kisiligin
ortaya koydugu hareketler de dikkate alinmaktadir. Ceza kanunlari failin iginde bulundugu psikolojik
durumu, kisiyi sug islemeye iten etmenleri dikkate alarak cezalari belirlemektedir. Dolayisiyla TCK,
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yalnizca sugu degil sugun islenis bi¢imini de dikkate alarak cezalar1 belirlemektedir (Aydin, 2004,
ss. 229-230). Bu calismada, etkin pismanlik kurumu 6ncelikle Islam ceza hukuku agisindan ele
almarak had ve ta’zir cezalar1 iizerindeki etkileri degerlendirilecektir. Ardindan, Tiirk ceza
kanununun ¢esitli maddelerinde diizenlenen etkin pismanlik hiikiimleri incelenerek konu mukayeseli
bir yontemle analiz edilecektir.

Islam ceza hukukunda etkin pismanliktan yararlanma ile ilgili spesifik bir galigmaya
rastlamadigimiz1 belirtmek isteriz. Konuyla ilgili {ilkemizde yargi kararlari cercevesinde oOrgiit
suclarinda etkin pismanlik ve TCK’da etkin pismanlik adi altinda akademik camiada cesitli
calismalar ve makaleler yayimlanmistir (6rnegin bk. Baba, 2011; Ozer, 2011; Baki, 2016). Islam
iilkelerinde de “Eserii’t-tevbe fi cerdimi’l-hudtid”, “Eserii’t-tevbe fi’l-uklibeti min manziri’s-
seriati’l-Islamiyyeti ve’t-testii’l-cinaiyyi’l-vaz’iyyi”, “et-Tevbetii ve eseriiha fi’l-ukiibe” gibi adlarla
cesitli caligmalarin yapildigr goriilmektedir. Etkin pismanlik veya tovbeyle ilgili akademik
calismalar genellikle TCK’da etkin pismanlig1 ya da Islam ceza hukukunda tvbe-pismanhgin
hadlere ve cezalara etkisini ele almislardir. Bu yoniiyle bu ¢alismanin 6zgiin bir nitelikte oldugu ve
alandaki akademik arastirmalara katki saglayacagi sdylenebilir.

1. islam Ceza Hukukunda Etkin Pismanhk

Islam ceza hukukunda etkin pismanlik, farkli sug tipleri ve yaptirim tiirleri bakimindan cesitli
hukuki neticeler doguran kapsamli bir kurumdur. Bu baglamda dayandig1 nasslar, tatbik alanlar1 ve
mezhepler arasi goriis farkliliklar1 had, kisas ve ta’zir cezalari ¢ergevesinde ele alinacaktir. Ayrica
hirabe, bagy, zina iftirasi, irtidat ve hirsizlik gibi suglarda etkin pismanligin neticeleri ile suca
tesebbiis, kamu (hukukullah)-6zel hukuk ayrimi ve ceza infazina etkisi de ele aliacaktir. Boylece
etkin pismanligin hem kuramsal temelleri hem de pratik yansimalart genel cergevede ortaya
konulmaktadir.

2. Etkin Pismanhgin/Tévbenin Delilleri ve Uygulamalar:

Islam ceza hukuku, ilahi kaynakli bir hukuk sistemi olmasindan dolay1 etkin pismanlik
diizenlemesinin temelini ayetler ve hadisler olusturmaktadir. Bu delillerin bir kismi sunlardir: Tahrim
66:6: “Ey iman edenler! Samimiyetle ve kararlilikla Allah’a tdvbe edin...”, Nir 24:31 “...Ey
mii’minler, Hepiniz Allah’a tévbe ediniz ki kurtulusa eresiniz!”, Hucurat 49:11 “Kim de tévbe
etmezse iste onlar zalimlerdendir.” Hz. Peygamber’den nakledilen, hatalar dolayisiyla pisman
olunmasini tavsiye eden hadislerden bir kismi sunlardir: “Ey insanlar! Allah’a tévbe edip ondan
bagislanma dileyiniz. Zira ben ona giinde yiiz defa tévbe ederim” (Miislim, 1915, “Zikir” 12).
“Kulunun tévbe etmesinden dolay1r Allah Tedld’nin duydugu mutluluk, sizden birinin 1ssiz ¢olde
kaybettigi devesini buldugundaki sevincinden ¢ok daha fazladi” (Buhari, 2001, “Da’avat” 4;
Miislim, 1915, “Tevbe 17. Ayet ve hadislerden hareketle denilebilir ki samimi tdvbe, kiginin gecmiste
yaptig1 hatali davraniglara pismanlik duyup bir daha aymi hatalar1 yapmamaya kararli olmasi
anlamina gelmektedir (Boke, 2012, Cilt 41, ss. 283-284; el-Mevstatii’l-fikhiyyetii’l-Kuveytiyye,
1983, “Tovbe”, Cilt 14, s. 119). Islam ceza hukukunda tévbe, cezanin infazi ya da ceza almadan
pismanlik duyarak tovbe yoluyla manevi arinmanin saglanmasi seklinde tanimlanmistir (el-
Mevsiati’lI-fikhiyyetii’l-Kuveytiyye, 1983, “Tovbe”, Cilt 14, s. 119).

Islam ceza hukukunda pismanlik, bazi cezalarda indirim sebebi olarak kabul edilirken, bazi
cezalar1 tamamen diisiirmekte, ancak bazi cezalarda ise indirim veya diisme sebebi olarak kabul
edilmemektedir. Ornegin had cezalarinda olay mahkemeye intikal ettikten sonra pismanlikla cezanin
diismeyecegi konusunda Islam hukukgular1 arasinda ittifak vardir. Bununla birlikte had cezalari
mahkemeye intikal etmeden Once etkin pismanligin, hangi suglarda cezada indirim sebebi ya da
cezay1 diigiiren sebep oldugu konusu ise tartismalidir (Ebti Zehre, 1998, s. 282). Fikhi bir terim olarak
pismanlik veya tovbe; failin isledigi suctan duydugu nedametle birlikte, cezai yaptirimin uygulanarak
ya da etkin pigsmanlik hiikiimleri uyarinca yaptirima gerek kalmaksizin manevi ve hukuki bir arinma
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siirecini, dolayisiyla cezai ve manevi sorumluluktan armmayi ifade etmektedir (ibn Abidin, 1992,
Cilt 3, s. 544).

Islam ceza hukuku suclar1 dnlemek, sug islemeye meyilli kisileri caydirmak, suglulari 1slah
etmek ve bir daha ayni1 sucu islememeleri i¢in caydirici cezalar 6ngdrmiistiir. Her ne kadar TCK’da
oldugu gibi cezalarda indirim sebeplerini bir baglik altinda ele almasa da ibadet, muamelat ve uktbat
boliimlerinde fakihlerin cezalarda hafifletici sebepleri kabul ettiklerini gérmek miimkiindiir. Islam
ceza hukukunda hirabe, bagy, zina, icki icme, kefaretler vb. konularda etkin pigsmanlik cezalarda
hafifletici sebep olarak sayilmaktadir (Udeh, 2009, Cilt 1, s. 773). Ozellikle kazf sugunu isleyip had
cezas1 uygulanan, yalan yere sahitlik yapip ceza alanlarin pismanliklarini ortaya koyduklarinda
sahitliklerinin yeniden kabul edilip edilmeyecegi tartisma konusudur (Aktan, 2002, Cilt 41, s. 149).

Islam ceza hukuku doktrini; amme menfaatini temsil eden (hukukullah) had cezalar, bireysel
haklarin korunmasina matuf kisas hiikiimleri ve yaptirim miktar1 yetkili otoritenin takdirine
birakilmis olan ta’zir cezalar1 olmak iizere {i¢ temel kategoride tasnif edilmektedir (Ibnii’1-Hiimam,
ty., Cilt 5, s. 212). Islam hukukgular1 had cezalari kapsaminda degerlendirdikleri zina, kazf,
sarhosluk, hirsizlik, hirabe gibi suglarla (ibn Abidin, 1992, Cilt 4, s. 3) dinden dénme ve bagy (silahli
isyan) sug¢larinda etkin pismanligin etkisi konusunda dort farkli goriis benimsemislerdir.

Birinci goriis sahipleri (Hanefi, Maliki ve imam Safii’nin (1. 204/820) bir goriisiinde ve bazi
Hanbeli fakihleri bir goriisiinde) hirabe (eskiyalik/yol kesme) sugu disinda kamu hakkini ilgilendiren
suclar ve kisi haklarim ilgilendiren suglar da dahil higbir sugun pigsmanlikla diismeyecegini; bu
suclar isleyenlerin etkin pismanliklar1 dikkate alinmaksizin cezalandirilacagini kabul etmislerdir
(ibn Riisd, 2004, Cilt 4, s. 241; ibn Kudame, 1969, Cilt 9, s. 152).

Ikinci goriisii savunan fakihler ise sug ayirimi yapmaksizin biitiin suglarin etkin pismanlikla
cezalarinin diisecegini benimsemektedirler. Hz. Ali (61. 40/661; Maverdi, 1999, Cilt 13, s. 370), baz
Safii fakihleri (Ebi Zehre, 1998, s. 283) ile baz1 Hanbeli fakihleri bu goriisli savunmaktadir. Onlar
“Hirabe sugu pismanlikla diistiigiine gore daha hafif olan diger suglar da tovbe ile dismelidir.”
goriisiine kiyasla yontemiyle ulasmiglardir. Bu goriis sahipleri etkin pismanlikla diisecek cezalarin,
kamuyu ilgilendiren zina ve igki igmek gibi suc¢larda s6z konusu olmasi gerektigini, kisi haklarini
ilgilendiren cinayet ve darp gibi suglarda etkili olmayacagini kabul etmislerdir. S6z konusu suglarda
etkin pigmanliktaki samimiyetin tam olarak anlasilabilmesi igin en uygun siirenin bir yil oldugunu,
zira bir yilda dort mevsim igerisindeki duygu gegcislerinin kisinin pismanhigindaki istikrari ortaya
cikaracagini belirtmislerdir (Sirazi, 2009, Cilt 3, s. 449).

Uciincii goriis Eba Hanife (81. 150/767) ve Imam Safii’nin kabul ettigi goriistiir ki kamu
haklarimi ilgilendiren biitiin had cezalarinin etkin pismanlikla diisecegi ancak kisi haklarim
ilgilendiren mali haklar ve cinayet suglarina iliskin cezalar ise diismeyecegi seklindedir (Maverds,
1999, Cilt 13, s. 370; Ibn Riisd, 2004, Cilt 4, s. 241).

Dérdiincii goriise gore etkin pismanlik haydutluk, icki icmek gibi biitiin kamu haklarina
iligkin cezalar1 diigiirlir. Bu goriis sahipleri, kisi haklar1 kapsaminda yer alan cinayet suglarinda ise
maktiliin varisleri tarafindan affedilenlerde etkin pismanligin cezay diisiirecegini kabul eder (Ibn
Riisd, 2004, Cilt 4, s. 241).

Islam ceza hukuku doktrininde etkin pismanlik kurumunun hukuki netice dogurabilmesi i¢in;
failin vazgegme eyleminin harici bir engelden bagimsiz olarak, tamamen 6zgiir iradesi ve deruni bir
pismanlik saikiyle gerceklesmesi esastir. Ornegin; kisi icki igmeye tesebbiis etmesine ragmen bas
agris1 vb. saglik sebepleri nedeniyle ickiyi icemese veya zinaya tesebbiis edip iktidarsizlik vb.
sebeplerle zina edemese, ya da ¢alinmay1 planladigi malin ortadan kalkmasi gibi sebeplerle hirsizlik
edemese, bu durumlarda tesebbiis edilen su¢lar tamamlanmasa da kisinin cezai sorumlulugu devam
eder (el-Mevstatii’l-fikhiyyetii’l-Kuveytiyye, 1983, “Erkanii ve surGtu’t-tevbe”, Cilt 14, ss. 120-
121).

www.turkishstudies.net/religion



5712 Eyiip Ertan

3. Hirabe (Haydutluk) Sucu ve Etkin Pismanhk

Islam ceza hukukunda etkin pismanligin uygulanma alanlarindan biri de hirdbe sugudur.
Hirabe sucunda tdvbenin ceza sorumluluguna etkisi 6zel bir nem tagimaktadir. Hiribe sucu Islam
ceza hukukuna gore had suclar1 arasinda sayilmaktadir. Bu sugu isleyen kisiler literatiirde “haydut”
ve “harami” gibi ifadelerin yani sira “muharip” terimiyle de anilmaktadir. Hirabe sugunda suglunun
yakalanip hakkinda dava agilmadan Once pigsmanligini ortaya koymasi durumunda, hakkinda
herhangi bir tahkikat yapilmayip ceza verilmeyecegi hususunda fakihler arasinda goriis birligi vardir
(el-Mevstiatii’l-fikhiyyetii’l-Kuveytiyye, 1983, “Eserti’t-tevbe”, Cilt 14, s. 130). Bununla birlikte
hirabe sucu gesitli sekillerde islenebilmektedir. Nitekim fail, yalnizca mal alma fiilini gergeklestirmis
ve bunun disinda baska bir su¢ islememisse, bu agamada etkin pismanlik hiikiimlerinden yararlanarak
aldig1 mali sahiplerine iade ettigi takdirde, kendisine ne el kesme ne de hirdbe cezasi uygulanir.
Ancak kisi hirdbe sucunu isleyip cinayet de islemisse bu durumda etkin pismanlik gosterirse, yargi
organ1 failin cezasim1 maktdliin mirasgilarinin karara birakir. Maktdlin mirasgilar kisas
uygulanmasini isteyebilirler veya diyet ya da af yolunu segebilirler (Késani, 1986, Cilt 7, s. 63;
Ibnii’l-Hiimam, t.y., Cilt 7, s. 96). HirAbe sugunu isleyen kisinin yakalanip mahkemeye ¢ikarilmadan
once pismanliginin kabul edilmesi gerektigini ifade eden fakihler “Ancak onlar1 yakalamanizdan
once edenler (pisman olanlar) bunun disindadirlar. Artik Allah’in ¢ok bagislayici, ¢ok merhamet
edici oldugunu bilin” (el-Maide 5:34) ayetini delil almiglardir. Hirdbe sugunu isleyip yakalanmamak
icin gizlenen, firari durumda bulunan kisiler etkin pigsmanliktan yararlanamazlar. Haydut silahl
faaliyetlerini nihayete erdirip, kendi arzusuyla emniyet giicleri tarafindan yakalanmadan 6nce devlet
otoritesine teslim olursa ya da teslim olmasa bile haydutlugu terk ederse etkin pismanlik
hiikiimlerinden yararlanabilecegi Hanefi fakihleri tarafindan kabul edilmektedir (Kasani, 1986, Cilt
7,s.96).

Safii mezhebi disindaki mezhepler etkin pismanligi sadece hirabe suguna has kilmiglar, diger
suclarda yakalanmadan 6nce gecerli olamayacagini kabul etmislerdir. Gerekge olarak had gerektiren
cezayl isleyen her suclunun cezadan kurtulmak i¢in etkin pismanlik iddiasinda bulunabilecegini ileri
siirmiislerdir. Safii mezhebi miictehitleri ise hirsizlik da dahil olmak iizere biitiin had cezalarini
hirabe sugunun cezasma kiyas ederek olay mahkemeye intikal etmeden Once etkin pismanligin
cezalar diistirecegini kabul etmislerdir. Bu goriise varirken “Ancak onlari ele gegirmenizden 6nce
tovbe edenler bunun disindadirlar...” ayetinde yer alan ele gecirmenizden Once ifadesini biitiin
suclara kiyas ederek hiikiim vermislerdir. Safillerin hirdbe cezasini biitlin had cezalarina
genellemeleri Ebli Bekir Ibnii’l-Arabi (61. 543/1148) tarafindan su sekilde elestirilmistir. “Fikhin
derin konularindan ¢ikardiginiz incelikli manalar nerede, bu konuda verdiginiz hiikiim nerede?
Muhéribin savas¢i konumunda oldugu agiktir. Devlet bagkani onu engellemek icin athi veya siivari
gondermek zorundadir. Kafirin Miisliman olmasini tesvik etmek i¢in gecmis giinahlarinin
bagislanmasina ve devlet otoritesi altinda olan zina eden ve hirsizin hirdbe sugunu isleyen kisiye
kiyas edilerek etkin pismanlig1 cezalar diisiiriicii sebep olarak kabul etmek ve hirabe ehline verilen
hiikkmii diger hadler igin vermek isabetli goriilmemistir” (ibn Arabi, 2003, Cilt 2, s. 115). Burada
yapilan kiyas ma‘a’l-fariktir. Zira hirabe sugunda etkin pismanligin gegerli olmasi o konuya 6zgiidiir.
Genelleme yapilarak biitiin suclara tesmil edilemez (Ebli Zehre, 1998, s. 285).

Mahkemeye intikal etmeden once hirabe sugundan etkin pigsmanlik gosteren kisinin hirdbe
suguyla birlikte islemis oldugu diger had cezalarmin durumu hakkinda islam hukukgular ii¢ farkl
gOriis ortaya koymuslardir. Birinci goriisii savunan Malikiler, hadlerden yalnizca hirdbe cezasimnin
etkin pismanlikla diisecegini, kisi ve kamu haklarinda etkin pismanligin cezalar diisiiriicii bir sebep
sayllmamas1 gerektigini kabul etmislerdir (Ibn Riisd, 2004, Cilt 4, s. 241). Bu goriisii savunan
fakihler hirdbe sugunu islerken ayni zamanda zina eden, icki icen ve hirsizlik yapan kisinin
yakalanmadan once etkin pismanlik hiikiimlerinden faydalanmak isterse hirdbe sugundan dolay1
cezalandirilmayacagini ancak diger suclardan dolay1 cezalandirilacagini kabul etmektedirler. Bu
goriisiin Hanefl, Safit ve Hanbeli mezheplerinde genel kabul gordiigii, Maliki mezhebinde ise tercih
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edilen goriis oldugu ifade edilmektedir. Hanbeli mezhebi fakihleri ise Safii ve Malikilerin aksine
suclu yakalanmadan 6nce etkin pigsmanlik hiikiimlerinden faydalanmasinin hirabe sucu esnasinda
islenen diger suglarin cezalariin diisecegini kabul etmislerdir (el-Mevstatii’l-fikhiyyetii’l-
Kuveytiyye, 1983, “Fi huktkillahi Teala”, Cilt 14, ss. 131-132). Hanefi ve Safii’lerin kamu hakkini
(hukukullahi ilgilendiren) cezalarin etkin pismanlikla diisecegini kisi haklarini ilgilendiren cezalarin
ise etkin pismanlikla diismeyecegini kabul ettikleri ifade edilmektedir (Méaverdi, 1999, Cilt 13, s.
370).

4. Bagy Sucu ve Etkin Pismanhgin Hukuki Sonuclari

Hirabe suguna benzer diger bir su¢ ise bagy sucudur. Bagy, silahli bir Miisliiman grubun,
kendilerince hakli bir gerekceye dayanarak devlet baskanina veya devlet diizenine silah veya kuvvet
kullanarak ayaklanmalar1 biciminde ortaya ¢ikan bir suctur. Isyancilar, Miisliimanlarin canlarina,
mallarina zarar vermeyi ve ziirriyetlerini esir almayr mesru goren kimseler degildir (ibn Abidin,
1992, Cilt 4, s. 262; el-Mevsuatii’l-fikhiyyetii’l-Kuveytiyye, 1983, “Ehlii’l-harb”, Cilt 7, ss. 104-
105). Her ne kadar hirabe suguna benzese de bagy sucu hirdbeden farkli bir sugtur. Bagy sucunu
isleyenler isyan ederken kendilerince mesru bir gerekge (te’vil) ileri siirmektedirler. Hirabe sugunu
isleyenlerin ise su¢ islerken kendilerince hakli bir gerekgeleri yoktur, amaclar1 yeryliziinde kargasa
cikarmaktir. Mesru devlet bagkanina isyan anlaminda bagy (isyan) kavrami ile ayni1 anlama gelen
huru¢ (kalkisma) kelimesi de kullanilmaktadir (el-Mevstiatii’l-fikhiyyetii’l-Kuveytiyye, 1983,
“Ahkamii’t-teklifiyye li’l-bagy”, Cilt 8, s. 131; Cilt 17, s. 153).

Devlete kars1 ayaklanan silahli grubun igledigi sugun bagy sucu olabilmesi i¢in gerekli sartlar
konusunda mezhepler arasinda goriis birligi bulunmamaktadir. Bagy sugunun olusmasi igin dort sart
ileri siiriilmektedir. Bunlar; isyanin mesru devlet baskanina ya da miiesses devlet diizenine karsi
islenmesi, kendilerince hakli bir gerek¢eye dayanarak isyan etmeleri, isyan sirasinda giig
kullanmalar1 ve isyancilarin sug isleme veya i¢ savas ¢ikarma niyetiyle hareket etmeleridir. Silahli
bir kalkisma olmaksizin gesitli sebeplerle yapilan muhalefet hareketleri esnasinda islenen suglarin
bagy kapsaminda degerlendirilemeyecegi, bu durumun basit yargilama kapsaminda
degerlendirilecek suglar arasinda ele alimasi gerektigi ifade edilmistir (Udeh, 2009, Cilt 1, ss. 102-
104).

Silah kullanarak devlete isyan ederek bagy sucu igleyenlerin etkin pismanlik gosterenlerine
verilecek olan isyancilarin dldiiriilmesine iliskin cezanin diisecegi konusunda miictehitler arasinda
goriis birligi vardir. Bagy suguna verilen cezadan amag, isyancilarin devlete itaatlerini saglamak,
devlete boyun egdirmek ve onlari isyandan vazgecirmektir. Bu amagclar isyancilarin etkin
pismanligiyla da gergeklesmektedir. Hadlerde etkin pismanligin etkisi ile ilgili olarak ortaya konulan
ikinci goriis ise olay mahkemeye intikal etsin veya etmesin biitiin had cezalarinin kasten adam
oldiirme disinda diisecegini kabul eden fakihlerin goriisiidiir. Bu goriis Imam Malik tarafindan
savunulmustur (Maverdi, 1999, Cilt 13, s. 370).

Konuyla ilgili olarak ortaya konulan ii¢iincii bir yaklasim, Hz. Ali doneminde meydana gelen
tarihsel bir olaya dayanmaktadir. S6yle ki Hz. Ali’ye intikal eden bir olayda hirabe sugunu isleyip
insanlarin oniinii kesip onlar1 korkutan ve insanlari 6ldiiriip mallarini alan Haris b. Zeyd adinda bir
haydut heniiz adli makamlarca yakalanmadan Once etkin pismanlik gostererek gelmis, Hz. Ali bu
kisiye cezai yaptirim uygulamamistir. Hz. Alj, failin sergiledigi etkin pismanlik iradesini esas alarak
bu kiginin cezai takibata ugratilmamasi gerektigine dair bir ferman yaymmlamistir (Maverdi, 1999,
Cilt 13, ss. 368-370). Ibn Hazm’a gére had cezalar1 mahkemeye intikal etmeden &nce etkin
pismanlikla diiser ancak suglu yakalanip olay mahkemeye intikal ettikten sonra diismez (Ibn Hazm,
t.y., Cilt 12, s. 12). ibn Teymiyye ise hirdbe sugunda ceza, dava konusu olmadan 6nce etkin pismanlik
sebebiyle diisliyorsa, ayni sekilde zina, hirsizlik, igki igme gibi suglarin had cezalarinin da diisecegini
ifade etmistir (Ibn Teymiyye, 1987, Cilt 3, s. 411).
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5. Zina Iftirasi ve Yalan Yere Sahitlikte Etkin Pismanhk

Hanefiler kazf sucu igleyip had cezasi uygulanan kiginin etkin pismanliktan yararlansa bile
sahitliginin kabul edilmeyecegi kanaatindedirler (Kasani, 1986, Cilt 7, ss. 62-63; Ibnii’l-Hiimam,
t.y., Cilt 5, s. 338). Imam Safii ise kazf suglusunun ceza aldiktan sonra etkin pismanlik gosterdiginde,
adalet vasfinin geri gelecegini ve sahitliginin kabul edilecegini ifade eder (Serahsi, 2009, Cilt 16, s.
125). Bununla birlikte yalan yere sahitlik yapip, ceza alan kisinin etkin pigsmanliktan yararlandiktan
sonra tekrar sahitliginin kabul edilebilmesi i¢in kisinin durumunu diizeltip diizeltmediginin
anlasilmasi i¢in birka¢ ay denendikten sonra karar verilmesi gerektigi goriisiinii benimsemektedir
(Safii, 1990, Cilt 7, s. 63; Ibnii’l-Hiiméam, t.y., Cilt 5, s. 338).

Imam Malik ise kazf sugunu isleyen kisinin durumunu diizeltmesi ve etkin pismanlik
gostermesi sartiyla, herhangi bir siire beklenmeksizin sahitliginin kabul edilecegi goriistindedir
(Malik b. Enes, 1994, Cilt 4, s. 23).

6. Dinden Dénme (irtidat) Sucunda Etkin Pismanhk

Irtidat sugu, sozle, fiille veya itikaden kisinin Islam dininden ¢iktigini ortaya koymasi ya da
kesin inanilmas1 gereken seyler hakkinda siiphe duymasiyla gerceklesen bir suctur. Islam ceza
hukukunda yer alip TCK’da cezai karsilig1 bulunmayan bir suctur. Islam ceza hukukunda kisinin
miirted olduguna hitkmedebilmek i¢in sozle ve fiilen irtidadini ortaya koymasi gerekir (Bilmen,
1980, Cilt 4, ss. 6-7). Dinden donmenin en yaygin sekli kisinin islam’a mensubiyetini sdzlii olarak
beyan ettikten sonra kiifrii gerektirecek sozleri sdylemesi ya da kisaca Islam inancim reddettigini
aciklamasi seklinde meydana gelmektedir (Kasani, 1986, Cilt 7, s. 63; [bnii’1-Himam, ty., Cilt 1, s.
134). Irtidat sucu, mahkemeye intikal etmeden 6nce kisinin tovbe ettigini (etkin pismanligini) ifade
etmesinden sonra cezalandirilmayacagi konusunda fakihler arasinda goriis birligi vardir (el-
Mevsiatii’l-fikhiyyetii’l-Kuveytiyye, 1983, “Fi hukikillahi Teala”, Cilt 14, s. 131). Dinden dénen
miirtedin durumu Kife fakihleri arasinda da tartistlmistir. Ebai Hanife ve Ibn Ebi Leyla, miirted olan
kisinin pigmanligini ifade edip tekrar Miisliiman oldugunda kisiye ceza verilmeyecegini (EbQ Yusuf,
1938, s. 199; Safii, 1990, Cilt 7, s. 167; Cassas, 1984, Cilt 3, s. 37), Ibrahim en-Nehai ise miirtedin
cinsiyetine gore farkli hiikiimler dngérmiistiir (Ertan, 2023, ss. 350-351). ibrahim en-Nehai’den
aktarilan bir goriise gére ceza derhal infaz edilir, kisinin etkin pismanlig1 beklenmez (ibn Ebi Seybe,
1989, Cilt 5, s. 563). Ibn Teymiyye de Ebli Hanife ve Ibn Ebi Leyla ile hemfikir olarak, irtidat sonras1
etkin pismanlik izhar eden failin cezal yaptirima tabi tutulmamasi gerektigi goriislinii benimsemistir
(ibn Teymiyye, 1972, s. 314). Buna ilaveten dava yargiya intikal ettikten sonra dahi miirtedin,
cinsiyet ayrimi gdzetilmeksizin, hatasini ikrar edip Islam’a déndiigiinii beyan etmesi durumunda
cezadan muaf tutulacagini ifade etmistir (Serahsi, 2009, Cilt 10, s. 112).

Hirsizlik, Islam ceza hukukunda etkin pismanhgin tatbik edildigi suclardan biridir. Hirsiz
caldig1 mali sahibine iade eder ve olay yargiya intikal etmeden 6nce mal sahibinin faili affetmesi
durumunda hirsiza ceza verilmez. Nitekim konuyla ilgili olarak Hz. Peygamber déneminde yasanan
olay da bunu desteklemektedir. Soyle ki Safvan b. Umeyye’nin naklettigine gore; Safvan abasim
basinin altina koymus vaziyette mescitte uyuyorken, hirsiz baginin altindaki abayi ¢ekince uyanmis,
o da malimin ¢alindigini bagirarak yardim istemis ve hirsiz yakalanarak Hz. Peygamber’in huzuruna
cikarilmistir. Hz. Peygamber had cezasinin uygulanmasini emretmistir. Safvan Hz. Peygamber’e
gidip: “Otuz dirhem sebebiyle elini mi keseceksiniz? Ben abay1 ona sattyorum ve bedelini vadeli
olarak kendisine birakiyorum.” demistir. Bunun {izerine Hz. Peygamber: “Adami bana getirmeden
bunu yapsaydin olmaz miydi?” demistir (Ibn Mace, t.y., “Itk” 28; Ebi David, t.y., “Hudid” 14).

Hanefilerden Kasani (61. 587/1191), hirabe sugu kapsaminda yalnizca malvarligina yonelik
bir ihlal gerceklestirilmesi durumunda; olay yargiya intikal etmeden Once fail etkin pismanlik
gostererek mali iade etmesi halinde had cezasinin sakit olacagini savunmaktadir (Kasani, 1986, Cilt
7, s. 96). Maliki fakihlerinden Ibn Arefe (81. 803/1401) ise hirsizlik sugunu igledikten sonra nedamet
duyan ve davraniglarini diizelten failin, dava agilmis olsa dahi cezadan muaf tutulmasi gerektigini
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ifade ederek etkin pismanhigin uygulama alanmi genisletmistir. islam ceza hukukunda hirabe
sucunda etkin pigmanliktan yararlanmak isteyen fail, hukuki ihlalin neticelerini giderme yoniindeki
iradi tutumunu su sekillerde ortaya koyabilir: Caldigi mal mevcutsa aynen iade eder; iadenin
miimkiin olmamasi1 durumunda ise misli mallarda emsalini, kiyemi (standart dis1) mallarda ise rayi¢
degerini tazmin eder. Failin mevcut durumda tazmin imkani bulunmuyorsa, gelecekte mali imkan
hasil oldugunda tazmin edecegini beyan etmesi gerekir. Ayrica fail, daha sonra tazmin etme niyetiyle
fakirlere sadaka verebilir (ibn Kudame, 1969, Cilt 14, s. 193; el-Mevstatii’l-fikhiyyetii’l-
Kuveytiyye, 1983, “Erkanii ve surttu’t-tevbe”, Cilt 14, s. 121).

7. Suca Tesebbiiste Etkin Pismanhk

Suca tesebbiis ve tesebbiisiin hukuki sonuglari, Islam ceza hukukunda ele alinan konular
arasinda yer almaktadir. Kisinin sug isleme kastryla harekete gecmesine ragmen iradesi disindaki
sebeplerle sugu tamamlayamamasi durumunda, cezai sorumluluk devam eder. Burada uygulanacak
yaptirim, tamamlanmis hirsizlik sugunun hadd cezasi degil, tesebbiis sirasinda gerceklesen fiilin
niteligine gore takdir edilen ta’zir cezasidir. Ornegin hirsizlik gayesiyle tiinel kazan veya bir evin
kapisint kiran kimse, bek¢i miidahalesi, yakalanma korkusu vb. sebeplerle vazgecerse cezai
sorumlulugu devam eder. Ciinkii bu durumda sugun tamamlanamamasi, failin iradi vazgegmesinden
degil, harici sebeplerden kaynaklanmaktadir. Her ne kadar hirsizlik sugu tamamlanmamis olsa da
baskasinin evine girmek i¢in tiinel kazmak (konut dokunulmazligini ihlal) veya kapiy1 kirarak izinsiz
iceri girmek (mala zarar vermek) sugtur. Buna karsilik kisi yalnizca hirsizlik niyeti tagidigi halde
hazirlik asamasinda kendi iradesiyle vazgecerse veya herhangi bir hak ihlaline yol agmadan geri
donerse cezalandirilmaz (deeh, 2009, Cilt 1, s. 352).

8. Ta’zir Cezalarinda Etkin Pismanhk

Ta’zir cezalari, Sari tarafindan miktari belirlenmeyip hakkinda had ve kefaret bulunmayan
cezanin kamu otoritesinin diizenlemesine birakildifi cezalardir. Ta’zir suglan, Allah’a (kamu
hakkina) veya kisi hakkina yonelik olarak islenebilmektedir (Ibn Kudame, 1969, Cilt 10, s. 45).

Ta;’zir cezalarinda etkin pismanligin gegerli olup olmayacag: fakihlerce tartisilmis, ta’zir
cezalarina etkin pigsmanligin etkisi hususunda fakihler iki farkli goriis ortaya koymuslardir. Birinci
grupta yer alan Hanefi, Maliki, Hanbeli ve baz1 $afii fakihleri ta’zir cezalarinin etkin pismanlikla
higbir sekilde diismeyecegini benimsemektedirler. Bu goriise gore tovbenin cezayi diisiiriicii etkisi
yalnizca hirabe suguna 6zgii olarak kabul edilmistir. Nitekim hirdbe cezasiyla ilgili ayette (el-Maide
5:34, bk. Aciklama Notu 1) tdvbenin cezay1 diisiiriicii etkisi bulundugu belirtilmistir. Diger suclara
iligkin naslarda tovbe edenle etmeyen arasinda bdyle bir ayrim yapilmamugtir. Bu sebeple s6z konusu
fakihler, etkin pismanligin biitiin suglarda cezayr disilirdiigiinin kabul edilmesi durumunda
suclularin cezai yaptirmdan kacinmak amaciyla samimi olmayan pismanlik beyaninda
bulunabileceklerini ve bunun hukuk diizeninde suistimale yol agabilecegini ileri siirmiislerdir (Udeh,
2009, Cilt 1, s. 352).

Suclunun yakalanip dava mahkemeye intikal etmeden Once etkin pismanlik gdstermesi
durumunda tiim cezalarin diisecegini savunan ikinci grupta yer alan baz1 Safii ve Hanbeli fakihler,
hirdbe gibi agir bir sugta dahi kabul edilen etkin pismanligin, daha hafif suglarda oncelikle gecerli
olmasi gerektigini savunmuslardir. Bu miictehitler goriislerini, isledigi had sugu igin ceza talep eden
bir kimsenin, Hz. Peygamber ile namaz kildiktan sonra “Allah senin giinahini/cezan1 bagislamistir.”
denilerek affedildigini igeren rivayetle temellendirirler” (Buhéari, 2001, “Huddd” 27). Zikri gecen
ikinci grup alim etkin pigsmanligin her tiirlii cezada gegerli oldugunu kabul etmekle birlikte konuya
bir istisna getirmislerdir. Etkin pismanligin sadece kamu hukukunu ilgilendiren cezalarda gecerli
oldugunu, kisisel haklar ilgilendiren suclarda gecerli olmadigini, ancak zarar telafi edildiginde etkin
pismanligin gecerli olacagini belirtmislerdir (Ayni, 2000, Cilt 7, s. 89; el-Mevstiatii’l-fikhiyyetii’l-
Kuveytiyye, 1983, “Sukitu’t-ta’zir”, Cilt 1, ss. 286-287). Kisi haklarma iligkin su¢ iglendiginde,
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etkin pismanlik kapsaminda yapilmasi gerekenler sunlardir: Ornegin islenen suc zekat vermemek,
gasp ve benzeri mali sug ise, verilmeyen zekat verilmeli, gasp edilen mallar geri verilmelidir. lade
imkani yoksa zarar, imké&n bulunmasa dahi bor¢lanilarak tazmin edilmelidir. Hak sahipleri dlmiisse
varislerine 6ddeme yapilmalidir. Hak sahipleri bulunamiyorsa ve imkan varsa, tazmin niyetiyle
fakirlere sadaka verilmelidir (Nevevi, 1991, Cilt 11, ss. 245-246; Ibn Kayyim el-Cevziyye, 2019,
Cilt 2, ss. 379-380).

9. Kisas Cezalan

Hanefl doktrininde kisas cezalarinda etkin pismanlik hafifletici bir neden kabul edilse de
yaptirimin diismesi i¢in tek bagina yeterli goriilmez. Birtakim sartlarin yerine getirilmesi gerektigini
belirtirler. Oncelikli olarak katilin pismanliginin kabulii maktiiliin miras¢ilarimin kararlarma baghdir.
Eger cinayet kasten islenmisse mirascilarina kisas talep etme hakki taninir, isterlerse kisas talep
ederler, isterlerse bildbedel affedebilirler. Bu durumda katilin sugtan kaynakli zulmii pismanlikla
ortadan kalkmaz ¢iinkii o hak maktdliin hakkidir (ibn Abidin, 1992, Cilt 6, s. 549; el-Mevsiatii’l-
fikhiyyetii’l-Kuveytiyye, 1983, “Tevbetii katili’n-nefsi amden”, Cilt 41, s. 30). Malikiler katilin
pismanliginin gecerli olabilmesini herhangi bir sarta baglamaksizin mutlak olarak katilin
pismanligiyla kisas cezasinin diisecegini kabul ederler (Kurtubi, 1964, Cilt 5, s. 333). Safiiler ise
cinayetin Allah’1 inkardan sonra gelen en biiyilik su¢ olarak goriirler. Faile kisas uygulanir ya da
magdur yakinlariin affi s6z konusu olur. Kisi samimi bir pismanlik gdsterdiginde uhrevi cezalarin
Allah’in takdirinde olmakla birlikte kurtulacagini umduklarimi belirtirler. Ancak miicerret bir
pismanlik kisiyi cezadan kurtarmaz. Kisinin etkin pismanligin yaninda bir daha ayni sugu
islemeyecegine azmetmesi ve kararli olmas1 gerekmektedir (Ibn Hacer el-Heytemi, 1983, Cilt 8, s.
375). Hanbelilere gore ise failin yetkili mercilere teslimi kamu hakkini diisiiriirken; diyet veya sulh
gibi sahsi haklar, varislerin talebi dogrultusunda varligini siirdiiriir (Makdisi, 2009, Cilt 4, s. 303).

10. Etkin Pismanhkta Kamu/Ozel Hak Uygulamalar

Bazi cezalarda etkin pigsmanlik gegerli degildir. Zina haddinde pismanlik cezay1 diigiirmez.
Hz. Peygamber doneminde meydana gelen zina olaylarinda Maiz ve Gamidiyye adli kadinlar zina
itirafinda bulunduktan sonra tovbe ettikleri rivayet edilmektedir. Hz. Peygamber onlarin samimi
tovbe ettiklerini, haklarinda kotii konusulmamasini istemistir. Cocuklarini dogurup siitten kesinceye
ve ¢cocuk yemek yiyebilecek hale gelinceye kadar onlara siire tanimig sonra cezalarini infaz ettirmistir
(Miislim, 1915, “Huddd” 5).

Etkin pismanliklar1 kabul edilemeyen diger bir su¢ sihirbazlik sugudur. Toplumda fesadi
yayginlastirdiklar1 i¢in Hanefilerce sihirbazlarin etkin pismanliklarinin kabul edilmeyecegi ve dliim
cezas verilecegi ifade edilmistir (ibn Abidin, 1992, Cilt 1, s. 44). Maliki ve Hanbeli fakihleri
sihirbazlik sugunu hirabe ve insanlar1 bogarak dldiiren kisilere kiyas ederek hemen ceza verilmesi
gerektigi kanaatine varmiglardir. Maliki fakihlerinden bazilari ise sihirbazlar sihirbazligi gizli bir
sekilde yaparken pismanlik duyup sihirbazligi birakirsa cezalandirilmayacagini  etkin
pismanliklarinin kabul edilecegini belirtmislerdir (Harasi, 2009, Cilt 8, s. 63; el-Mevsuatii’l-
fikhiyyeti’l-Kuveytiyye, 1983, “Erkanii ve surttu’t-tevbe”, Cilt 14, s. 128). Safiller ise kisi
sihirbazligin haram oldugunu bildigi halde, miibah oldugunu kabul ederse dinden ¢ikmis sayilacagini
ve miirtede uygulanan muamelenin yapilacagi seklinde kanaat belirtmislerdir (Sirazi, 2009, Cilt 3, s.
261). Sihirbazlik, miirtedlik ve miisriklikten daha hafif bir giinahtir. Allah bu gilinahlar1 dahi
affettigine gore, sihirbazlarin pismanliginin kabul edilmesi ve cezalandirilmamalari tercihe sayandir.
Zira Kur’an’da tévbenin genel bir ilke olarak biitiin insanlar i¢in miimkiin oldugu ifade edilmektedir
(ibn Kudame, 1969, Cilt 14, s. 139; el-Mevsaatii’l-fikhiyyetii’l-Kuveytiyye, 1983, “Asarii’t-tevbe”,
Cilt 14, s. 129).
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11. Etkin Pismanhgin Ceza Infazina Etkisi

Islam ceza hukukunda etkin pismanlik su sartlarda kabul edilir; etkin pismanlikta esas olan,
samimi pismanliktir. Bunun soézle ifade edilmesi, hatali fiilin terk edilmesi, tekrar etmemeye
azmedilmesi ve kisi haklarinda ise hakkin iade edilerek hak sahibinin rizasimin alinmasidir. Bu sartlar
konusunda miictehitlerin icma ettigi belirtilmektedir (el-Mevsuatii’l-fikhiyyetii’l-Kuveytiyye, 1983,
“Huktlku’l-ibad”, Cilt 14, s. 129). Buna ilave olarak, suga yonlendiren arkadas ¢evresinden uzak
durmak da gereklidir (ibn Kudame, 1969, Cilt 10, s. 181; Boke, 2012, Cilt 41, ss. 283-284).
Magdurun hakkinin iade edilmesinin tovbenin sart1 olmadig1 tovbeden bagimsiz bir sart oldugu da
ifade edilmektedir (el-Mevsuatii’l-fikhiyyetii’l-Kuveytiyye, 1983, “Erkanii ve suritu’t-tevbe”, Cilt
14, s. 121). Bu konuda aykir1 gériis ortaya koyan herhangi bir miictehit yoktur (ibn Kudame, 1969,
Cilt 10, s. 181; Nevevi, 1972, Cilt 17, ss. 59-60). Baz1 fakihler sayilan sartlara ilaveten su¢lunun
pisman olduktan sonra olumlu davranislar géstermesi, pisman olduguna kanaat getirebilmek i¢in bir
yil sug islememesi (Ibn Kudame, 1969, Cilt 14, s. 194; Boke, 2012, Cilt 41, ss. 283-284) gerektigini,
zira baz1 suglularin cezadan kurtulabilmek icin takiyye yapmasi (samimi olmayan bir pismanlik
gorilintlisii sergilemesi) ihtimalinin s6z konusu olabilecegini ileri siirmiisler, goriislerini su sekilde
gerekcelendirmislerdir; Biitlin suglar1 hirdbe suguna kiyas edip basit bir pigsmanlikla cezalarin
diisiiriilmesi yanlistir. Zira hirdbe sugunda suglunun devlet kontrolii diginda iken pismanligini izhar
ederek devlet otoritesine boyun egdigi ve yaptigi suga pisman oldugunu sdylerken takiyye yapmasi
s0z konusu olamaz. Bununla birlikte hirdbe sugu disindaki suglarda bu durum s6z konusu degildir.
Kisi sugu islerken ve etkin pismanligini ortaya koyarken devlet kontrolii altindadir, su¢lunun ceza
almamak icin takiyye yapmas1 miimkiindiir (Ibn Miiflih, 2009, Cilt 1, s. 130).

12. Etkin Pismanhk Cesitleri

Baz1 Safii ve Hanbeli fakihleri etkin pismanlig1 batin (i¢sel) ve zahir (disa yansiyan/hukuk?)
olmak iizere iki kisma ayirmiglardir. Birinci kisim batin (i¢sel) pismanlik kisi ile Allah arasinda olan
kisisel haklar1 ilgilendirmeyen suclarla ilgili pismanliktir. Buna kisinin evli olmadig1 bir kadina
cinsel iligkide bulunmaksizin yaklagmasi 6rnek verilebilir. Bu durumda kisinin yaptig1 davranisa
pisman olmas1 bir daha ayni davranis1 yapmamaya azmetmesi gerekir. Bu goriisii savunanlar,
suclarin ifsa edilmeksizin kisi ile Allah arasinda kalmasimin esas oldugunu belirtilmektedirler (ibn
Kudame, 1969, Cilt 14, s. 193). Diger bir pismanlik ¢esidi zahir pismanliktir. Zahir pismanlik ise kisi
haklarini ilgilendiren ve hukuki sonu¢ doguran suclara iliskin pismanliktir. Bu kisma giren suglardan
dolay1 etkin pismanlik, bir daha ayni sucu islememeye kararli olmak, verilen zararin tazmin edilmesi,
ihlal edilen hakkin iadesidir. Eger suglu ihlal ettigi hak dolayisiyla verdigi zarari tazmin edemiyorsa
ileride imkan buldugunda 6deyecegine niyet etmesi gerekir. Safii fakihleri, zahir pigsmanligin gegerli
sayilabilmesi amaciyla kisinin davranislarinda diizelme olup olmadiginin gbzlemlenmesi igin bir y1l
ya da alt1 ay gegmesini sart kosmuslardir. Cumhur ise belirli bir siire dngérmemektedir. iftira ve
yalanci sahitlik gibi suglarda etkin pismanligin, failin kendisini yalanlamasiyla gerceklesecegini
belirtmistir (el-Mevstati’l-fikhiyyetii’l-Kuveytiyye, 1983, “Aksamii’t-tevbe”, Cilt 14, ss. 123-124;
Ibn Kudame, 1969, Cilt 14, s. 194; Béke, 2012, Cilt 41, ss. 283-284).

13. Etkin Pismanhk ve Goniillii Vazgecmek

TCK’da yer alan etkin pismanlik ile goniillii vazgegme birbirinden farkli kavramlardir. Her
iki konu ile ilgili diizenlemeler yapilmistir. islam ceza hukukunda ise cezai sorumluluk yalnizca
tamamlanmis suclarda sz konusudur. Bu sebeple Islam ceza hukukunda goniillii vazgegme, suca
tesebbiis gibi kurumlar her ne kadar 6n plana ¢ikip ilerleme kaydetmemis olsa da konu tovbenin
cezalara etkisi baglaminda ele alinip incelenmistir. Failin suca tesebbiis ettikten sonra goniillii olarak
vazgegmesi, cezai sorumlulugu tamamen ortadan kaldirmamaktadir. Bununla birlikte goniillii
vazge¢me anina kadar isledigi sugun sorumlulugu ile karsi karsiya kalmaktadir. Soyle ki suca
tesebbiis hareketiyle ihlal ettigi hak kul hakkiyla ilgiliyse bu durumda tesebbiis sugu ancak magdurun
affiyla diigmesi miimkiin olmaktadir. Bunun diginda cezanin diismesi s6z konusu degildir. Allah
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hakk: diger bir ifadeyle kamu hakkini ilgilendiren suglarda ise pismanligin cezayi diisiirecegini
savunan fakihler oldugu gibi tesebbiis hareketinin sonu¢ dogurmayacagini, kisi etkin pigsmanlikla sug
islemekten vazgegse de tesebbiis asamasindaki fiillerin dogurdugu hukuki sonuclardan sorumlu
tutulacagini belirtmislerdir (Tiircan, 2012, ss. 105-106).

Tiirk Ceza Kanunu’nda Etkin Pismanhk
Gelisim Siireci

TCK’da cezada sahsi indirim sebepleri diizenlenmistir. Bu sebepler; sagirlik, dilsizlik,
akrabalik, azmettiricinin 6zel durumu ve etkin pismanlik gibi nedenlerdir (TCK, m. 33; ayrica bk.
Polat, 2024, ss. 62-64). Failin sucu islemesinden sonra pismanlik duyarak isledigi sucun ortaya
cikardig1 sonuglar1 gidermeye dair ortaya koydugu davranislara etkin pismanlik denilmektedir (Koca
ve Uziilmez, 2019, ss. 443-444, 476). Etkin pismanlik 765 sayili kanunla diizenlenmis, daha sonra
¢ikarilan 5237 sayili TCK ile tamamlanan belirli suglari ve sugun islenmesinden sonraki asamay1 da
diizenleyecek sekilde hiikiimler getirilmistir.

TCK’da kural olarak etkin pismanlik yalnizca tamamlanmig suglarda gecerlidir. Etkin
pismanligin gecerli olabilmesi i¢in magdurun rizasi aranmaz. Bununla birlikte su¢un ortaya ¢ikardigi
magduriyetin ya da kotii sonuglarin kanunda ifade edildigi sekliyle giderilmesi gerekmektedir.
Magduriyetin kismen telafi edilmesi durumunda TCK’nin 168. maddesinin 4. fikrasinda
diizenlendigi sekliyle magdurun razi olmasi halinde suglu etkin pismanlik hiikiimlerinden
faydalanabilir. Dolayisiyla etkin pismanlik sahsi ceza indirimi ve cezasizlik lizerinde etkilidir. Sug
birden fazla kisi tarafindan islendiginde seriklerin durumunu etkilemez. Ancak seriklerden yalniz
etkin pismanlik gosteren sug ortagi hakkinda gecerli olacak, diger suc ortaklar1 faydalanamayacaktir.
Azmettiricinin belli olmadig1 suglarda azmettireni ortaya ¢ikaran itirafgirya TCK’nin 35. maddesinin
3. fikras1 uygulanarak cezada indirime gidilmesini gerektiren bir durumdur (Koca ve Uziilmez, 2019,
ss. 443-444, 476).

1. Etkin Pismanhk ve Goniillii Vazgecmek

765 sayil kanun (13 Mart 1926) tarihinde yiiriirliige girmesiyle birlikte etkin pismanlik
TCK’da yerini almigtir. Daha sonra 5237 sayili kanunla degisikliklere gidilerek farkli bigimde
diizenlenmistir (Baki, 2016, s. 29). TCK’da etkin pismanlk, sugun tim unsurlaryla
tamamlanmasindan itibaren failin birtakim pismanlik goésteren davraniglar yapmasi halinde, bu
davranisglar sebebiyle faile ceza verilmemesini ya da cezasinda indirime gidilmesini ifade eden kurum
olarak tanimlanmaktadir (Hakeri, 2019, s. 517). Sugun tiim unsurlariyla gerceklesmesi her zaman
su¢ olan eylemin sona ermesiyle ger¢eklesmeyebilir. Mesela magdura ates edilmesiyle magdur agir
yaralansa, yaralama fiili ates edilmesiyle bitmistir. Fakat kasten 6ldiirme fiilinden s6z edebilmek igin
magdurun bu yaralama sonucunda 6lmesi gerekir. Bu kavram diger bir ifadeyle faal nedamet olarak
da ifade edilmektedir. Ornegin, bir kisinin 6ldiirmek amaciyla yaraladig: bir kisiyi nedamet duyarak
6liimden kurtarmak i¢in hemen hastaneye gotlirmesi, etkin pigsmanlik olarak ifade edilebilir (Y1lmaz,
1976, s. 297; Hakeri, 2019, ss. 107-108). Etkin pismanlik sadece ceza davalarinda uygulanan bir
kurum degildir. Kanunlarda diizenlenmis suglarda etkin pismanlik hiikiimleri uygulanmaktadir
(Kopriilii, 2019, s. 104). Vergi cezalarinda da uygulanmaktadir. Soyle ki, kisi vergi beyaninda
kacakeilik veya kusurlu beyanda bulunduktan sonra yasaya aykiri durumunu ilgili makamlara
dilekg¢eyle bildirdiginde ilgili yasada belirtilen vergi kagake¢ilig1 cezasi uygulanmaz (Yilmaz, 1976,
s. 337).

Etkin pismanlik ile goniillii vazgegme kavramlar birbiriyle karigtirilmaktadir. Yukarida
ifade edildigi tizere etkin pismanlik sucun meydana gelmesinden sonraki pismanlig1 diizenlemekte,
tamamlanmis sugun dogurdugu zararin giderilmesini, durumun eski haline getirilmesini ya da malin
iadesi amaclanmaktadir. Ornegin calinan esyanin iade edilmesi, hiirriyetinden mahrum edilen kisinin
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serbest birakilmasi etkin pismanliktir. Bu olaylar goniilli vazge¢me olarak degerlendirilemez
(Yurtcan, 2015, s. 670).

Gontlli vazgecme ise, failin iradesini kullanarak veya caba gostererek suga gotiirecek
hareketlerini sucu islemeden 6nce terk etmesiyle sucun 6nlenmesini ifade eder. Dolayisiyla goniillii
vazgecme, su¢ tamamlanmadan Once failin kendi iradesiyle sug¢ islemekten vazgegmesini ifade
etmesi bakimindan etkin pigmanliktan ayrilmaktadir. Dolayisiyla eylemin tamamlanmadig: siirece
her agamasinda goniillii vazgegme miimkiindiir (Artuk, Gokcen, Alsahin ve Cakir, 2019, ss. 709-
710). Ornegin calman bir esyanin iade edilmesi, kagirilan bir kisinin saliverilmesi goniillii vazgecme
degil etkin pismanliktir. Ornek olayda sucun biitiin sartlariyla meydana gelmesinden sonra pismanlik
s0z konusudur (Yurtcan, 2015, ss. 643, 758-759, 767; Goktiirk vd., t.y., s. 74; Koca ve Uziilmez,
2019, s. 443).

2. Etkin Pismanhgin Gecerli Oldugu Suclar

TCK’nin 6zel hiikiimler kisminda, sug biitlin unsurlariyla tamamlandiktan sonra, failin resmi
makamlarca O6grenilmeden once durumu adli mercilere bildirmesi suglularin yakalanmalarin
kolaylastirmasi; su¢un meydana ¢ikmasina yardim etmesi (TCK 93, 201); meydana gelmis sonucu
ortadan kaldirmasi (TCK 110); failin, magdurun ugradigi zararmi, aldigi mali aynen iade etmek
suretiyle gidermesi (TCK 168, 248, 254), olay yargiya intikal etmeden dnce sug ortaklarinin, yasakli
madenin saklandig1 yerin ya da imal edildigi yerin yetkili mercilere bildirilmesi, su¢ konusu esyay1
nereden, kimden, ne zaman temin ettigini bildirmek suretiyle suclularin yakalanmalarini veya sug
unsuru teskil eden malin ele gegcirilmesini kolaylastirmasi ya da yetkili mercilerce haber alindiktan
sonra sucun ortaya ¢ikmasina ve fail ve istirakgilerinin yakalanmasina yardimci olmasi, zarar verdigi
sahsin tedavi ettirilmesini saglamak i¢in resmi makamlara miiracaat etmesi (TCK 192, 201), kurulan
su¢ Orglitiinii, su¢ orgiitiiniin hedefleri dogrultusunda sug islemeden Once orgiitli parcalamak veya
verdigi bilgilerle sug orgiitiiniin dagitiimasint saglamak ya da orgiitten ayrildigini yetkili makamlara
iletmesi, su¢ islemeden Once yakalandiginda ise Orgiit {iyelerinin yakalanmasini, Orgiitiin
dagitilmasini saglamasi, goniillii bir sekilde teslim olup, orgiitle ilgili olarak bilgi vermesi (TCK
221), kamu gorevlisinin riigvet veren ya da alan kisinin kimligi hakkinda sorugturma makamlarini
haberdar etmesi (TCK 254), yalan sahitlik yapanin yalanci tanikligindan veya iftirada bulunan kisinin
iftirasindan dénmesi (TCK 269, 274), tutuklu veya hiikiimliiniin firar ettikten sonra kendi istegiyle
teslim olmasi (TCK 293) ifade edilen durumlarda etkin pismanlik hiikiimleri uygulanip faile ceza
verilmemesi ya da cezasinda indirime gidilmesi 6ngortilmistiir. Bununla birlikte (TCK 184/5)’te ise
ruhsatsiz veya imara aykir1 binanin imari etkin pigsmanlik halinde planina ya da ruhsatinin yasal hale
getirilmesi  durumunda ceza uygulanmigsa cezanin biitiin neticeleriyle ortadan kalkacagi
belirtilmistir. Ayn1 sekilde TCK 230/5)’te resmi nikahtan 6nce dini nikah kiydiranlarin sonra resmi
nikah yaptirmalar1 durumunda etkin pismanlik hiikiimleri ¢ercevesinde kamu davasinin gerektirdigi
cezanin sonuglariyla birlikte ortadan kalkacagi hiikmii konulmustur. (TCK 254) ise riigvet sugunda
etkin pismanlik durumunda islenen sugun tekrar eski haline getirilemeyeceginden dolay1 riigvet
konusunun devlet tarafindan miisadere edilmesi gerektigini belirtilmistir. Bu durumda magdurun
zararmin suglu tarafindan telafi edilmesi isteniyorsa buna imkan verilmesi ve bu durumun ceza
verilirken gdz oniinde tutulmasi gerektigi maddede belirtilmistir (Hakeri, 2019, ss. 517-520).

3. Etkin Pismanhk Uygulamalar:

Bir kisi bagkasinin kafasina cebir kullanip, sirtina odunla vurup bir yerde tutsa bu TCK 109.
maddesi geregince hiirriyetin sinirlanmasi sugunu teskil eder. Kullanilan odun, somut olayimn
Ozelliklerine gore silah kapsaminda degerlendirilebilecektir. Ayrica TCK 103 (a)’da ifade edilen
hiikiim bu olayda uygulanacaktir. Ayn1 sekilde TCK 106 (6) maddesi geregince faile kasten adam
yaralama hiikkmii uygulanacaktir. Magdurun kalp krizi gegirmesi {izerine hastaneye gdtiiriilmesi etkin
pismanlik ¢ergevesinde ele alinacaktir. Kisiyi hiirriyetinden yoksun kilma sugunu isleyen failin,
magduru giivenli bir yer olan hastaneye gotiirmesi etkin pigsmanlik kapsaminda cezada iigte bir
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indirim gerektirir. Ancak magdurun a¢ birakilmasi sonucu kalp krizi gegirmesi, magdurun sahsina
yonelik bir eylem sayildigindan, fail magduru hastaneye gotiirmiis olsa da etkin pigsmanlik
hiikiimlerinden yararlanamaz (Kopriilii, 2019, s. 26).

4. Orgiitlii Suclarda Etkin Pismanhk

TCK m. 221/4 incelendiginde, orgiit mensuplarmin etkin pigmanlik hiikiimlerinden
faydalanabilmeleri icin oncelikle failin mensubu oldugu hiyerarsik yapiya sahip su¢ Orgiitiiniin
varlig1 sartinin arandig1 anlagilmaktadir.

Etkin pismanliktan yararlanmak i¢in ikinci sart, failin kolluk kuvvetleri tarafindan
yakalanmadan 6nce goniillii olarak teslim olmalidir. Failin &rgiitten ayrilip teslim olmast etkin
pismanlik hiikiimlerinin uygulanabilmesi i¢in tek basina yeterli goriilmemektedir. Etkin pismanliktan
yararlanacak fail oOrgiitten ayrilarak orgiit hakkinda bilgileri yetkili mercilere vererek de etkin
pismanliktan yararlanabilir.

Uciincii sart ise orgiit suclarinda drgiit mensubunun &rgiit faaliyetleri adi altinda islenen
suclar ve Srgiitiin yapis1 hakkinda bilgi vermesi gereklidir. Orgiit mensubunun, érgiitteki konumu ve
faaliyet diizeyiyle uyusmayan, herkesge malum birkag yonetici veya kurucunun ismini vermesi, etkin
pismanliktan yararlanmasi i¢in yeterli degildir (Duman, 2024, ss. 88, 99-100).

5. Bagy (isyan) Suclarinda Etkin Pismanlk

Ceza kanununda bagy (isyan sugu) devletin birligini ve iilke biitlinliiglinii bozma sugu basligi
altinda 5237 sayili TCK’nin 302. maddesinin birinci fikrasinda, “Devletin birligini ve {ilke
biitiinliigiinii bozma” seklinde diizenlenmis olup bu fiilleri isleyenler hakkinda agirlastiriimis
miiebbet hapis cezast dngoriillmiistiir (5237 sayili Tiirk Ceza Kanunu, 2004). Benzer sekilde, TCK
m. 309/1’de cebir ve siddet kullanarak anayasal diizeni ortadan kaldirmaya veya uygulanmasini
engellemeye tesebbiis edenlerin de ayni cezayla cezalandirilacagi hikkme baglanmigtir. Bu
diizenlemeler, bagy sucunun agir yaptirimlara tabi tutuldugunu géstermektedir.

Bagy sugunun bu sekliyle TCK’da agirlastirilmis miiebbet hapis cezasini gerektirmesi, Islam
ceza hukukundaki had cezalarina benzerlik arz ettigini gostermektedir. Bununla birlikte Islam ceza
hukukunda bagilerle savasa bagvurulmadan 6nce nasihat, goriisme ve taleplerin degerlendirilmesi
esastir; ancak sugta 1srar durumunda savag mesru kabul edilir. Bu yaklasim, suctan caydirma ve etkin
pismanliga 6ncelik verilmesi bakimindan daha 1slah edici bir sistem benimsendigini gostermektedir
(Ensari, 2023, ss. 86-87).

Ulkemizde cesitli terdr orgiitlerinin suglarmi bu kapsamda degerlendirebiliriz. Ornegin
FETO/PDY (Fethullahgi terdr orgiitii/Paralel Devlet Yapilanmasi) 15 Temmuz darbe girisiminde
bulunmus, darbe girisimi bastirildiktan sonra devlet tiim kurumlariyla bu oOrgiitle miicadeleye
baslamis ve bu oOrgiitii bertaraf etmek icin ¢aligmis, sorusturma ve kovusturmalar yiiriitmistiir.
Orgiitle baglantili kisiler itirafc1 sifatiyla verdikleri bilgiler dogrultusunda operasyonlar
diizenlenmistir. Kanun koyucu (TCK 221)’de suc¢ oOrgiitii iiyelerinin yakalanmasina, Orgiitiin
dagitilmasina yardimci olan itiraf¢ilarin her ne kadar 6rgiit iiyesi olarak ya da iiye olmayarak orgiitle
birlikte sug isleseler de etkin pismanlik ¢ercevesinde cezasizlik veya ceza indirimi elde edebilecegini
ongormektedir. Bununla birlikte 15 Temmuz darbe girisiminin arkasindaki FETO davalarinda
orgiitle ilgili suglamalari kabul etmeyen Orgiit mensuplarinin etkin pismanlik hiikiimlerinden
TCK’nin 221. maddesinden yararlandirilmamiglardir. Gerekge olarak 16. Ceza Dairesinin (kapatilan)
ilk derece sifatiyla verdigi 24.04.2017 tarihli ve 2015/3 esas ve 2017/3 karar sayili karar
gosterilmistir (Duman, 2024, s. 88). Yargitay’in verdigi karara gore, etkin pismanliktan yararlanacak
Orgiit mensuplarinin yaptiklart itiraflarinda Orgiitle baglantili kisilerin adlarimi, soyadlarini,
mesleklerini tam olarak ortaya koymak suretiyle bilgiler vermeleri gerekir. Ayrica bilgi verdigi
kisiler hakkinda sorusturma veya kovusturma olup olmadig arastirildiktan sonra TCK’nin 221/4
fikrasinin 2. maddesinde diizenlenen etkin pigmanlik hiikiimlerinin uygulanip uygulanmayacagina
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karar verilmesine dair kararin Bolge Adliye Mahkemesine gonderilmesine karar vermistir (Yargitay
16. Ceza Dairesi, 11.09.2019, E. 2019/3014, K. 2019/5200). Yargitay 16. Dairesinin (kapatilan)
FETO davalarinda etkin pismanliktan yararlanacak kisilerle ilgili verdigi kararlar1 incelendiginde
[bk. Agiklama Notu 2] etkin pigsmanlik hiikiimlerinden yararlanacak faillerin verdigi bilgilerin
ozelligi ve kisilerin 6rgiitte bulundugu siire zarfindaki konumlari 6nem arz etmektedir.

TCK’nin 221. maddesi birinci fikras1 drgiit yoneticisi ve kurucusunun hangi sartlarda etkin
pismanliktan yararlanacaklar1 beyan edilmektedir. Maddeye gore, sug orgiitii lideri su¢ orgiitii tam
tesekkiil edip kurulmadan 6nce etkin pismanliktan faydalanmak istediginde etkin pismanlik olarak
degerlendirilemeyecegi bunun TCK’nin 36. maddesinde diizenlenen goniillii vazgecme kapsamina
girdigi aciktir. TCK’nin 221. maddesinde diizenlenen etkin pismanlik maddesinde 6rgiit kurucusu
veya yOnetici ibaresi gectiginden orgiit iiyelerinin bu madde kapsamindan yararlanarak ceza indirimi
ya da cezasizlik durumu séz konusu olmayacaktir. Ornegin FETO orgiiti kurucu ya da
yoneticilerinin etkin pismanlik hiikiimlerinde yararlanabilmeleri i¢in 15 Temmuz hain darbe
girisiminden Once yetkili mercilere bagvurup orgiitiin dagilmasina ve orgiit {iyelerinin yakalanmasini
saglamalar1 gerekirdi. Bununla birlikte 6rgiit kurucu ve yoneticileri orgiitiin hedefleri dogrultusunda
su¢ islediklerinde ise TCK. nin 221. maddesinin dordiincii fikrasi orgiit yoneticilerini, kurucularini,
orgiit liyelerini, tiye olmamakla birlikte 6rgiit namina sug isleyen, orgiite bilerek yardimci olanlari da
kapsamaktadir. FETO silahli terdr drgiitiine iiye olan bir komiser yardimcist FETO yargilamalarinda
ceza almamugtir. SOyle ki: Ceza davasinda yargilanan komiser yardimcist delil kabul edilen ByLock
ve Orgiitlin diger iletisim programlarimi kullanmakla birlikte telefonunda yapilan degisiklikler
nedeniyle siber inceleme yapilamamasina ragmen kendiliginden kolluk giiglerine teslim olmasi,
orgiite katilma siirecini, kendisiyle ilgilenen orgiit icerisindeki sozde ‘mahrem imamlar1’ bildirmesi,
irtibat kurdugu kisileri kisaca orgiit i¢erisindeki biitiin faaliyetlerini anlatmasi sebebiyle TCK 221/4.
fikrasinin uygulamasma 6rnek olarak verilebilir. FETO yargilamalarinda 6rgiit mensuplarmin
orgiitsel baghiligini siirdiirdiikleri goriilmektedir. Bu manada geligkili beyanlar ortaya koymuslardir
(Duman, 2024, ss. 89-91, 100-101; Arslan, 2023, s. 38).

6. Uyusturucu veya Uyaric1 Madde Suc¢larda Etkin Pismanhk

Uyusturucu veya uyarict madde kullananlar hakkinda, uyusturucu veya uyarici maddeyi
satin almak, kabul etmek veya bulundurmaktan dolayr sorusturma baslatilmadan &nce resmi
makamlara bagvurarak tedavi talep edenler hakkinda cezaya hiikmolunmayacaktir. Kullanmak
amaciyla uyusturucu veya uyarict madde satin alan, kabul eden ya da bulunduran kisi, resmi
makamlar sugtan haberdar olmadan 6nce maddeyi kimden, nerede ve ne zaman temin ettigini
bildirerek faillerin yakalanmasina veya maddenin ele gecirilmesine katki saglarsa cezalandirilmaz.
Sugun resmi makamlarca 6grenilmesinden sonra géniillii olarak sugun ortaya ¢ikmasina ve fail ya da
suc ortaklarinin yakalanmasina yardimei olan kisilerin cezasi ise yardimin niteli§ine gore dortte
birden yariya kadar indirilebilir. Ayrica uyusturucu veya uyarict madde kullanan kisinin, hakkinda
sorusturma baslatilmadan dnce resmi makamlara bagvurarak tedavi talebinde bulunmasi halinde
cezaya hitkmolunmaz.

7. Failde ve Sucta Aranan Sartlar

Etkin pismanliktan yararlanabilmek i¢in failin pismanligini yalnizca {iziilme veya yerinme
seklinde ifade etmesi yeterli olmayip, bu pismanligmm icten ve gergek¢i olmasi gerekir. Mesela
yakalanma endisesiyle ¢alinan cep telefonunun yere atilmasi veya yapilan aramada telefonun fail
iizerinde ele gegirilmesi hallerinde etkin pismanlik hiikiimleri uygulanmaz (Kopriilii, 2019, s. 267).
Dolayisiyla etkin pismanliktan faydalanacak kisinin sebep oldugu olumsuz sonuglar1 ortadan
kaldirmak i¢in etkin faaliyetlerde bulunarak bu durumu g¢evresine yansitmalidir (Arslan, 2023, ss.
37-39).
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Etkin pismanlik her tirlii sugta gecerli degildir. Kanun koyucunun TCK.nin ilgili
maddesinde (TCK. 168) sayilan hirsizlik, dolandiricilik, mala zarar verme, hileli iflas, taksirli iflas
etmek, yagma, giiveni kotiiye kullanma, karsiliksiz yararlanma suglarinda gecerlidir. Kanun koyucu
ozellikle yagma sucu konusunda etkin pismanliktan faydalanacak kisinin ve azmettiricinin bizzat
pismanlik gostermesi gerektigini sart kogsmustur. Ayrica bu kisiler tarafindan zararin telafi edilmesi
gerektigini belirterek cezada indirim miktarini da diger cezalara nazaran diisiik tutmustur (Kopriild,
2019, 5. 267).

Failin etkin pismanliktan yararlanabilmesi igin, zararin kismen giderilmesi halinde
magdurun rizasi aranir; zararin tamamen giderilmesi durumunda ise magdurun rizasi aranmaksizin
etkin pismanlik hiikiimleri uygulanir (Ko6priili, 2019, s. 267).

Etkin pismanligin gegerli oldugu sucglardan biri de karsiliksiz yararlanma sugudur. TCK 168.
Maddenin 5. fikrasinda karsiliksiz yararlanma sugu diizenlenmistir. SOyle ki karsiliksiz yararlanma
sucunu igleyen kisinin etkin pigmanlik hiikiimlerinden yararlanabilmesi i¢in, magdurun, tiizel kiginin
veya kamunun zararini sorusturma tamamlanmadan Once zarar1 tamamen tazmin etmesi durumunda
hakkinda kamu davasi agilmayacagi hitkkme baglanmistir. Eger failin verdigi zarar1 hakkinda hiikiim
verilinceye kadar tamamen tazmin etmesi durumunda ise hakkinda verilecek cezada iigte biri
oraninda ceza indirimi yapilacagi belirtilmis ancak kisinin ilgili kanunun besinci fikrasinin
hiikiimlerinden en fazla iki defa yararlanabilecegi kayit altina alinmistir (Artuk vd., 2019, ss. 666-
667; Kopriili, 2019, s. 267).

8. Etkin Pismanhk Uygulanan Sucun Tekrari

TCK’da, Islam ceza hukukunda oldugu gibi sug isleyenlerin ka¢ defa etkin pismanliktan
yararlanabilecegine iligskin kesin kaide ve smirlar1 belirlenmis degildir. Ancak TCK m. 168/5te
karsiliksiz yararlanma suguna iligskin olarak etkin pismanligin yalnizca bir defa kullanilabilecegi
hiikme baglanmistir. Ayn1t maddede, sugun faili, azmettiricisi ve yardim edeninin, magduriyeti dava
acilmadan Once tazmin etmeleri hélinde kamu davasi agilmayacagi; dava agildiktan sonra etkin
pismanlik gosterilmesi durumunda ise cezada iigte bire kadar indirim yapilacagi ve bu haktan en fazla
iki defa yararlanilabilecegi belirtilmistir (TCK, m. 168/5).

Sonu¢

Bu c¢alisma, Islam ceza hukukunda yer alan tovbe ile TCK etkin pismanlik kurumu
arasindaki kavramsal ve iglevsel benzerligi tahlil etmektedir. Yapilan inceleme sonucunda, tovbenin
nitelik agisindan etkin pismanlik kurumuyla ortiistiigii tespit edilmis olup elde edilen temel bulgular
asagida Ozetlenmistir:

TCK’da etkin pismanlik, yalnizca kanunda 6zel olarak diizenlenen suglarda uygulanmakta
olup genel bir ceza indirim sebebi degildir. Ayrica etkin pigsmanlik, biitiin su¢larda gegerli olan
goniillii vazgegme kurumundan farklidir.

TCK’da orgiitlii suglarda etkin pigsmanlik, failin 6rgiitiin ¢6ziilmesine katki saglayacak bilgi
vermesi halinde uygulanmakta; salt pismanlik yeterli goriilmemektedir. Ayrica Orgiitiin
kendiliginden dagilmasi halinde iiyelerin ceza sorumlulugunun ne sekilde etkilenecegine dair agik
bir diizenleme bulunmamaktadir. Bu hususun agik bir sekilde diizenlenmesi, muhtemel
magduriyetlerin 6nlenmesine katki saglayabilecektir.

Islam hukukunun, orgiitli suglarda etkin pismanhig tammasi yoniiyle Islam ceza
hukukundaki diizenlemenin, TCK’ya kiyasla daha kapsamli oldugu sdylenebilir. Islam ceza
hukukunda etkin pigsmanlik, kamusal alanla ilgili hirdbe, bagy gibi suclarda uygulanir. Ancak kisi
haklari ile ilgili suglarda etkin pigsmanlik gegerli degildir. Bununla birlikte Islam ceza hukukunda
etkin pismanlik hiikiimlerinden faydalanacak kisiler acisindan aranan sartlarin, TCK’da 6ngoriilen
sartlarla benzerlik gosterdigi goriilmektedir.
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Islam ceza hukukunda, failin sucu tekrar islemesi halinde da etkin pismanlik hiikiimlerinden

yararlanabilmesi miimkiindiir. TCK’da da karsiliksiz yararlanma sugu diginda bu konuda bir
sinirlama 6ngoriilmemistir. Bu yoniiyle her iki hukuk sistemi benzerlik gdstermektedir.
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