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Belagat ve Usiil-i Fikihta Kindye Tasavvuru

Muhammet Mustafa Urkmez* - Necla Yasdiman Demirdéven™

Abstract: This study examines the conceptual and methodological problem arising from the fact that, although
kinayah serves different functions and produces different consequences in rhetoric and usiil al-figh, the two
disciplines generally address the concept separately. The study aims to evaluate, from a comparative
perspective, the relationship between the expressive power of kinayah in rhetoric and its capacity to produce
legal consequences in usil al-figh. Classical sources of rhetoric and usiil al-figh provide the basis for the
investigation, and definitions, examples, and approaches concerning kinayah are examined through textual
analysis. The historical development of the concept, the semantic layers it has acquired in the literature, and its
terminological framework are also considered comparatively. This approach enables the functions attributed
to kinayah in each discipline to be assessed in relation to their respective purposes and interpretive priorities.
The findings indicate that kinayah enhances expressive power and aesthetic value in rhetoric, whereas in usiil
al-figh it constitutes a field of indication that is open to disagreement, requires evaluation through intention
and contextual indicators, and complicates the determination of legal rulings. These differences demonstrate
that the interpretation of kinayah is closely connected to the disciplinary context in which it is examined.
Kinayah therefore emerges as more than a literary device: it is a multilayered structure of meaning capable of
producing legal consequences. By examining these dimensions together, the study seeks to strengthen
interdisciplinary approaches, offer a theoretical contribution to the relevant literature, and promote a more
systematic understanding of the concept.

Keywords: Rhetoric, Usil al-Figh, Kinayah, Dalalah, Interdisciplinary.

Oz: Bu arastirma, kindye sanatinin belagat ve usil-i fikihta farkli islev ve sonuglar dogurmasina ragmen iki
disiplinin kavrami ¢ogu zaman birbirinden kopuk bicimde ele almasimin ortaya cikardigi kavramsal ve
metodolojik problemi incelemektedir. Calismanin amaci, kindyenin belagatteki anlatim giicii ile ustl-i fikihtaki
hukuki sonu¢ dogurma islevi arasindaki iligkiyi mukayeseli bir yaklagimla degerlendirmektir. Bu amag
dogrultusunda, kavramin her iki disiplindeki kullaniminin birlikte incelenmesiyle anlam ve islev bakimindan
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ortaya c¢ikan farkliliklarin daha acik bigimde anlasilmasi hedeflenmektedir. Arastirmada klasik donem belagat
ve usll-i fikih kaynaklar1 esas alinmis; kindyeye dair tanim, 6rnek ve yaklagimlar metin analizi yontemiyle
incelenmistir. Ayrica kavramin tarihsel gelisimi, literatiirde kazandigi anlam katmanlari ve terminolojik
cergevesi karsilagtirmali olarak ele alinmistir. Boylece kindyeye yiiklenen islevler, ilgili disiplinlerin amaglar1
ve anlam1 yorumlama bigimleriyle iliskili olarak degerlendirilmistir. inceleme sonucunda, kindyenin belagatte
ifade giiciinii ve estetik degeri artiran bir anlatim imkani sundugu; usil-i fikihta ise hiikmiin tespitini
zorlagtiran, niyet ve karineyle degerlendirilmesi gereken, ihtilafa agik bir delédlet alani olusturdugu
belirlenmistir. Bu farklilasma, kinayenin anlamlandirilmasinda yalnizca ifadenin degil, ifadenin ele alindig
disiplinin degerlendirme Olgiitlerinin de dikkate alinmasi gerektigini gostermektedir. Elde edilen bulgular,
kinayenin yalnizca edebi bir sanat olmadigini, aym1 zamanda hukuki sonuglar dogurabilen ¢ok katmanli bir
anlam yapisina sahip oldugunu ortaya koymaktadir. Dolayisiyla kavramin estetik ve hukuki boyutlarinin
birlikte degerlendirilmesi, farkli kullanim alanlar1 arasindaki iliskinin agiklanmasma katki saglamaktadir.
Calisma bu yoniiyle, kinaye konusunda disiplinler aras1 yaklasimi giiclendirmeyi, ilgili literatiire teorik katki
sunmay1 ve kavramin daha sistematik bigimde anlasilmasina yardime1 olmay1 hedeflemektedir.

Anahtar Kelimeler: Belagat, Ustl-i Fikih, Kinaye, Delalet, Disiplinlerarasi.
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Structured Abstract:

Introduction and Purpose of the Study: Within the Islamic intellectual tradition, language serves
as the definitive foundation for both an aesthetic miracle (i jaz) and a complex legal architecture. In this
framework, kinayah (allusion) emerges as a multidimensional mode of expression that enables indirect
articulation without entirely foreclosing the possibility of the literal meaning. However, existing literature
frequently treats kinayah in isolation within the distinct boundaries of rhetoric (balagha) and legal theory (usil
al-figh), leading to conceptual and methodological fragmentation. This study addresses a fundamental research
question: How does identical linguistic data (kindayah) undergo a functional and teleological transformation
to serve the divergent objectives of different disciplines? The primary necessity of this research arises from the
need to bridge this disciplinary divide. By establishing a holistic framework, the study elucidates how an
expression celebrated as a literary art operates within the mechanics of legal deduction, tracing its functional
adaptation as jurisprudence seeks systemic stability and certainty over linguistic fluidity.

Conceptual / Theoretical Framework: This study theorizes the semantic landscape of the utterance
through a classical tripartite taxonomy consisting of truth (hagigah), metaphor (majaz), and allusion (kinayah).
Chronologically, the concept is traced from the foundational grammatical observations of Stbawayh, through
the technical definitions of Qudamah b. Ja‘far and Ibn Faris, to the highly systematized theoretical frameworks
established by al-Jurjani and al-Sakkaki. In rhetorical theory, kindayah operates where the bridge between the
literal expression and the implied (/azimi) meaning is established through intellectual association and logical
inference. Conversely, in usil al-figh, the framework is shaped by the structural paradigms of the Hanafi school
(al-Dabiisi, al-Sarakhsi, al-Pazdawi) alongside the intention-centered (niyyah) and context-driven (garinah)
approaches of the Shafi'i and Maliki traditions. While prior literature remains fragmented—rhetorical studies
focusing on aesthetic depth and legal studies on the mechanical derivation of rulings—this study directly
bridges this methodological disconnect by proving that kindayah functions as a multilayered semantic structure
yielding legal outcomes.

Methodology: To achieve an interdisciplinary synthesis, this study adopts a qualitative research
design based on comparative textual analysis. The primary research universe comprises the classical corpus of
Arabic linguistics, balagha, and usil al-figh literature. As an exact data collection tool, the authoritative source
texts of both disciplines were selected; these include the works of al-Jurjani, al-Sakkaki, and al-Qazwint for
rhetoric, and al-Dabiist, al-Sarakhsi, and al-Pazdaw1 for jurisprudence. Through a systematic qualitative
examination of these texts, the technical definitions, taxonomies, and actual applications of allusive language
were evaluated. Specifically, the study focuses on how kinayah operates within high-stakes legal domains such
as divorce (falag), marriage (nikah), and criminal slander (qadhf). The comparative methodology was preferred
to demonstrate, in a concrete manner, the functional variance and semantic shifts that a single linguistic term
acquires when transposed across different institutional contexts.

Findings and Discussion: The findings indicate a fundamental conceptual divergence: kinayah is
coded as an "opportunity” in rhetoric but managed as a structural "problem" (ishkal) in usil al-figh. Regarding
Interpretive Hierarchies, rhetorically, kinayah is considered superior to explicit expression (sarih) because it
actively engages the intellect in a process of discovery. In contrast, legal systems subordinate kinayah to sarth
due to the institutional need for absolute certainty and ease of proof, prioritizing clarity over aesthetic
ambiguity. Concerning Mechanisms of Meaning, while rhetorical transition relies on logical implication (/azim-
malziim), jurisprudence bridges this textual gap through internal intent (niyyah) and situational context
(hal/garinah). For an allusive expression to establish a contract, verifying the speaker's internal will is
mandatory. Furthermore, the Ontological Status Debate reveals deep disagreements; while rhetoricians view
kindayah as distinct from metaphor, jurists debate whether it constitutes absolute truth, absolute metaphor, or
an independent intermediate form. To restrain its fluidity, jurists implemented technical maxims, such as: "4n
explicit word cannot be kindayah with intention,” and "There is no allusion based upon another allusion (la
kinayata fi kinayah)." In Areas of Application, in family law, phrases like "count your waiting period (‘iddah)"
produce legal dissolution contingent upon intent, whereas in criminal law (hudiid), allusive language in
accusations of slander (gadhf) voids the prescribed punishments by introducing systemic doubt (shubhah),
proving that law treats kinayah as a "weak declaration". Finally, while rhetoric preserves the strict textual
boundaries of spoken speech (kalam), jurisprudence expands the concept to include writing, signs, and actions.

Conclusion and Recommendations: The study concludes that while kinayah serves as an aesthetic
asset that deepens literary discourse in rhetoric, it represents a zone of semantic uncertainty in usil al-figh that
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threatens legal security. Consequently, jurists must strictly constrain it using rigid contextual indicators. That
the identical linguistic structure is viewed as a "richness" in one domain and a "risk" in another is a direct
function of the teleological—purposive—divergence between the disciplines. Based on these insights,
researchers should apply this comparative semantic model to other shared legal-linguistic concepts, such as
ta rid (insinuating speech), to resolve interdisciplinary disconnects in classical Islamic scholarship.

Keywords: Rhetoric, Usill al-Figh, Kinayah, Dalalah, Interdisciplinary.
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Résumé Structuré:

Introduction et objet de I’étude: Au sein de la tradition intellectuelle islamique, le langage constitue
le fondement incontournable tant d’un miracle esthétique (i jaz) que d’une architecture juridique complexe.
Dans ce cadre, la kinayah (allusion) apparait comme un mode d’expression multidimensionnel qui permet une
articulation indirecte sans pour autant exclure totalement la possibilité d’une signification littérale. Cependant,
la littérature existante traite souvent la kindyah de maniere isolée, a I’intérieur des frontiéres distinctes de la
rhétorique (balagha) et de la théorie juridique (usil al-figh), ce qui conduit a une fragmentation conceptuelle
et méthodologique. Cette étude aborde une question de recherche fondamentale: Comment des données
linguistiques identiques (kinayah) subissent-elles une transformation fonctionnelle et téléologique pour servir
les objectifs divergents de différentes disciplines ? La nécessité premicre de cette recherche découle de
I’exigence de combler ce fossé disciplinaire. En établissant un cadre holistique, I’é¢tude élucide la maniere dont
une expression célébrée comme un art littéraire opere au sein des mécanismes de la déduction juridique, en
retragant son adaptation fonctionnelle a mesure que la jurisprudence recherche la stabilité et la certitude
systémiques plutdt que la fluidité linguistique.

Cadre conceptuel / théorique: Cette étude théorise le paysage sémantique de I’énoncé a travers une
taxonomie tripartite classique composée de la vérité (hagigah), de la métaphore (majaz) et de 1’allusion
(kinayah). Chronologiquement, le concept est retracé depuis les observations grammaticales fondamentales de
Sibawayh, en passant par les définitions techniques de Qudamah b. Ja‘far et d’Ibn Faris, jusqu’aux cadres
théoriques hautement systématisés établis par al-Jurjani et al-Sakkaki. En théorie rhétorique, la kinayah
intervient lorsque le lien entre I’expression littérale et le sens sous-entendu (/azimi) est établi par le biais d’une
association intellectuelle et d’une inférence logique. A ’inverse, en usil al-figh, le cadre est fagonné par les
paradigmes structurels de I’école hanafite (al-Dabiisi, al-Sarakhst, al-PazdawT), parallélement aux approches
centrées sur ’intention (niyyah) et guidées par le contexte (qarinah) des traditions chafi’ite et malikite. Alors
que la littérature antérieure reste fragmentée — les études rhétoriques se concentrant sur la profondeur
esthétique et les études juridiques sur la déduction mécanique des décisions —, la présente étude comble
directement ce foss¢ méthodologique en démontrant que la kindyah fonctionne comme une structure
sémantique a plusieurs niveaux produisant des résultats juridiques.

Méthodologie: Afin de parvenir a une synthése interdisciplinaire, cette étude adopte un cadre de
recherche qualitatif fondé sur I’analyse textuelle comparative. L univers de recherche principal comprend le
corpus classique de la linguistique arabe, la baldgha et la littérature de ’usi/ al-figh. En tant qu’outils précis
de collecte de données, les textes sources faisant autorité dans ces deux disciplines ont été sélectionnés ; il
s’agit notamment des ouvrages d’al-Jurjani, d’al-Sakkaki et d’al-Qazwini pour la rhétorique, et d’al-Dabiisi,
d’al-Sarakhsi et d’al-Pazdawi pour la jurisprudence. Grace a un examen qualitatif systématique de ces textes,
les définitions techniques, les taxonomies et les applications concrétes du langage allusif ont été évaluées. Plus
précisément, 1’étude se concentre sur la maniére dont la kingyah opére dans des domaines juridiques a enjeux
¢élevés tels que le divorce (taldg), le mariage (nikah) et la diffamation pénale (qadhf). La méthodologie
comparative a été privilégiée afin de démontrer, de maniére concréte, la variance fonctionnelle et les
glissements sémantiques qu’acquiert un méme terme linguistique lorsqu’il est transposé dans différents
contextes institutionnels.

Résultats et discussion: Les résultats indiquent une divergence conceptuelle fondamentale: la
kindyah est codée comme une « opportunité » en rhétorique, mais gérée comme un « probléme » structurel
(ishkal) dans 'usil al-figh. En ce qui concerne les hiérarchies interprétatives, d’un point de vue rhétorique, la
kindayah est considérée comme supérieure a I’expression explicite (sarih) car elle engage activement 1’intellect
dans un processus de découverte. En revanche, les systémes juridiques subordonnent la kindyah a I’sarih en
raison du besoin institutionnel de certitude absolue et de facilité de preuve, privilégiant la clarté a ’ambiguité
esthétique. En ce qui concerne les mécanismes du sens, alors que la transition rhétorique repose sur
I’implication logique (/azim-malziim), la jurisprudence comble cette lacune textuelle par le biais de 1’intention
interne (niyyah) et du contexte situationnel (hal/garinah). Pour qu'une expression allusive permette d’établir
un contrat, il est impératif de vérifier la volonté interne de celui qui s’exprime. En outre, le débat sur le statut
ontologique révéle de profonds désaccords ; alors que les rhétoriciens considérent la kindyah comme distincte
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de la métaphore, les juristes débattent pour savoir si elle constitue une vérité absolue, une métaphore absolue
ou une forme intermédiaire indépendante. Pour limiter sa fluidité, les juristes ont mis en place des maximes
techniques, telles que: « Un mot explicite ne peut étre une kinayah par intention », et « Il n’y a pas d’allusion
fondée sur une autre allusion (la kinayata fi kinayah) ». Dans les domaines d’application, en droit de la famille,
des expressions telles que « compte ta période d’attente (‘iddah) » entrainent une dissolution légale
subordonnée a l’intention, tandis qu’en droit pénal (hudiid), le langage allusif dans les accusations de
diffamation (qadhf) annule les peines prescrites en introduisant un doute systémique (shubhah), ce qui prouve
que le droit traite la kindyah comme une « déclaration faible ». Enfin, alors que la rhétorique préserve les
limites textuelles strictes du discours oral (kalam), la jurisprudence élargit le concept pour y inclure I’écriture,
les signes et les actions.

Conclusion et recommandations: L’étude conclut que si la kinayah constitue un atout esthétique qui
approfondit le discours littéraire en rhétorique, elle représente une zone d’incertitude sémantique en usil al-
figh qui menace la sécurité juridique. Par conséquent, les juristes doivent la restreindre strictement a 1’aide
d’indicateurs contextuels rigides. Le fait qu'une méme structure linguistique soit considérée comme une «
richesse » dans un domaine et comme un « risque » dans un autre découle directement de la divergence
téléologique — c’est-a-dire liée a la finalité — entre ces disciplines. Sur la base de ces observations, les
chercheurs devraient appliquer ce modele sémantique comparatif a d’autres concepts juridico-linguistiques
communs, tels que le za rid (discours insinuant), afin de résoudre les décalages interdisciplinaires dans la
pensée islamique classique.

Mots-clés: Rhétorique, Usill al-Figh, Kinayah, Dalalah, Interdisciplinarité.

Resumen Estructurado:

Introduccion y objetivo del estudio: En la tradicion intelectual islamica, el lenguaje constituye el
fundamento definitivo tanto de un milagro estético (i 7az) como de una compleja arquitectura juridica. En este
marco, la kindyah (alusion) se perfila como un modo de expresion multidimensional que permite la articulacion
indirecta sin descartar por completo la posibilidad del significado literal. Sin embargo, la bibliografia existente
suele tratar la kinayah de forma aislada, dentro de los limites bien diferenciados de la retorica (baldgha) y la
teoria juridica (usu! al-figh), lo que da lugar a una fragmentacion conceptual y metodologica. Este estudio
aborda una pregunta de investigacion fundamental: ;Como es que unos datos lingiiisticos idénticos (kindayah)
experimentan una transformacion funcional y teleologica para servir a los objetivos divergentes de diferentes
disciplinas? La principal necesidad de esta investigacion surge de la necesidad de salvar esta brecha
disciplinaria. Mediante el establecimiento de un marco holistico, el estudio aclara como una expresion
celebrada como arte literario opera dentro de la mecanica de la deduccion juridica, rastreando su adaptacion
funcional a medida que la jurisprudencia busca la estabilidad sistémica y la certeza por encima de la fluidez
lingiiistica.

Marco conceptual/tedrico: Este estudio teoriza el panorama semantico del enunciado a través de una
taxonomia tripartita clasica compuesta por la verdad (haqigah), la metafora (majaz) y la alusion (kinayah).
Cronoloégicamente, se traza la evolucion del concepto desde las observaciones gramaticales fundamentales de
Stbawayh, pasando por las definiciones técnicas de Qudamah b. Ja'far e Ibn Faris, hasta los marcos tedricos
altamente sistematizados establecidos por al-Jurjani y al-Sakkaki. En la teoria retdrica, la kindyah interviene
cuando se establece el puente entre la expresion literal y el significado implicito (lazimi) a través de la
asociacion intelectual y la inferencia 16gica. Por el contrario, en usiil al-figh, el marco se configura a partir de
los paradigmas estructurales de la escuela hanafi (al-Dabiisi, al-Sarakhsi, al-PazdawT), junto con los enfoques
centrados en la intencidn (niyyah) y basados en el contexto (qarinah) de las tradiciones shafii y maliki. Si bien
la bibliografia previa sigue estando fragmentada —los estudios retoricos se centran en la profundidad estética
y los estudios juridicos en la derivacién mecanica de las resoluciones—, este estudio salva directamente esta
desconexion metodologica al demostrar que la kindyah funciona como una estructura semantica de multiples
capas que da lugar a resultados juridicos.

Método: Para lograr una sintesis interdisciplinar, este estudio adopta un disefio de investigacion
cualitativo basado en el andlisis textual comparativo. El universo de investigacion principal comprende el
corpus clasico de la lingiiistica arabe, la baldgha y la literatura de usil al-figh. Como herramienta de
recopilacion de datos precisa, se seleccionaron los textos fuente de referencia de ambas disciplinas; entre ellos
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figuran las obras de al-Jurjani, al-Sakkaki y al-QazwinI en retorica, y de al-Dabiisi, al-Sarakhs1 y al-Pazdaw1
en jurisprudencia. Mediante un examen cualitativo sistematico de estos textos, se evaluaron las definiciones
técnicas, las taxonomias y las aplicaciones practicas del lenguaje alusivo. Concretamente, el estudio se centra
en como funciona la kinayah en ambitos juridicos de gran trascendencia, como el divorcio (falag), el
matrimonio (nikah) y la calumnia penal (gadhf). Se optd por la metodologia comparativa para demostrar, de
manera concreta, la variacion funcional y los cambios semanticos que adquiere un mismo término lingiiistico
cuando se traslada a diferentes contextos institucionales.

Resultados y discusion: Los resultados indican una divergencia conceptual fundamental: la kinayah
se codifica como una «oportunidad» en retorica, pero se gestiona como un «problemay estructural (ishkal) en
usil al-figh. En cuanto a las jerarquias interpretativas, desde el punto de vista retorico, la kinayah se considera
superior a la expresion explicita (sarith) porque involucra activamente al intelecto en un proceso de
descubrimiento. Por el contrario, los sistemas juridicos subordinan la kinayah a la sarth debido a la necesidad
institucional de certeza absoluta y facilidad de prueba, priorizando la claridad frente a la ambigiiedad estética.
En cuanto a los mecanismos del significado, mientras que la transicion retdrica se basa en la implicacion logica
(lazim-malziim), 1a jurisprudencia salva esta brecha textual mediante la intencion interna (niyyah) y el contexto
situacional (hal/qarinah). Para que una expresion alusiva establezca un contrato, es obligatorio verificar la
voluntad interna del hablante. Ademas, el debate sobre el estatus ontologico revela profundos desacuerdos;
mientras que los retoricos consideran que la kinayah es distinta de la metafora, los juristas debaten si constituye
una verdad absoluta, una metafora absoluta o una forma intermedia independiente. Para limitar su fluidez, los
juristas establecieron méaximas técnicas, tales como: «Una palabra explicita no puede ser kinayah por
intenciony y «No hay alusion basada en otra alusién (1 kinayata fi kinayah)». En Ambitos de aplicacién, en
el derecho de familia, expresiones como «cuenta tu periodo de espera (‘iddah)» dan lugar a una disolucién
legal supeditada a la intencion, mientras que en el derecho penal (hudiid), el lenguaje alusivo en las acusaciones
de calumnia (gadhf) anula las penas prescritas al introducir una duda sistémica (shubhah), lo que demuestra
que la ley trata la kinayah como una «declaracion débil». Por tltimo, mientras que la retdrica preserva los
estrictos limites textuales del discurso hablado (kalam), la jurisprudencia amplia el concepto para incluir la
escritura, los signos y las acciones.

Conclusion y recomendaciones: El estudio concluye que, si bien la kinayah constituye un recurso
estético que enriquece el discurso literario en la retorica, representa una zona de incertidumbre semantica en el
usil al-figh que amenaza la seguridad juridica. En consecuencia, los juristas deben limitarla estrictamente
mediante indicadores contextuales rigurosos. El hecho de que una misma estructura lingiiistica se considere
una «riqueza» en un ambito y un «riesgo» en otro es consecuencia directa de la divergencia teleologica —
basada en la finalidad— entre las disciplinas. Partiendo de estas reflexiones, los investigadores deberian aplicar
este modelo semantico comparativo a otros conceptos juridico-lingiiisticos compartidos, como el ta rid
(discurso insinuante), para resolver las desconexiones interdisciplinarias en los estudios islamicos clasicos.

Palabras clave: Retorica, Usill al-Figh, Kinayah, Dalalah, Interdisciplinariedad.
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CrpykrypupoBanHoe Pe3iome:

BBegenne um menb ucciaegoBaHusi: B pamMkax HCIaMCKONH HHTEIIEKTYaJbHOM TpaaMLIMU SI3BIK
CIIYXHT OMNpPENEISIIONIe OCHOBOM KaK JJIsl 3CTETHYEeCKoro uyaa (uodaicasz), Tak W JJIA CIOKHOW MPaBOBOM
apxXuUTeKTyphl. B 3TuX pamkax xuuasx (auTo3ws) MpencTaéT Kak MHOTOMEPHBIH CITOCOO BBIPAKEHWS,
HO3BOHHIOIHHﬁ q)OpMyJ'lI/IpOBaTB MBICJIM KOCBCHHO, HE HCKIIIOYas IMPHU 3TOM IIOJTHOCTHBIO BO3MOXXHOCTH
OykBaipHOTO TOJNKOBaHMSA. OnxHAKO B CYIIECTBYIOIIEH JWTepaType KuHas dYacTO pPacCMaTPHBAETCS
M30JMPOBAHHO, B PaMKaX OTAENBHBIX 00nacTell puTopukH (6azaea) W Teopuu npasa (YCyi aib-guKx), 9To
NPUBOAMT K KOHLENTYaJbHOW ¥ METOJNOJOrMYecKod (QparmMeHtrannd. B JaHHOM HcCleoBaHUM
paccmarpuBaercst (yHAaMEHTAIbHBIM Hay4YHbIH Bompoc: Kak 00nu u me dice nuHeUCmuUYecKue OaHHvle
(Kunas) npemepnesaom QYHKYUOHAIbHYIO U MENe0I02ULECKYI0 MPAHCHOPMAYUro, Ymoobl CLYHCUMb PAZHBIM
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yenam pasnuunsix oucyunaun? OCHOBHAS HEOOXOAUMOCTh TAHHOTO UCCIICAOBAHIS BEITEKAET U3 MOTPEOHOCTH
MPEOJIONIETh 3TOT MEXAUCUUIUTMHAPHBIA pa3pbiB. Co3fgaBasi LENOCTHYH) KOHIENTYAIbHYI0 OCHOBY,
UCCIIe/IOBaHNE MPOSICHSIET, KaK BBIPAXKEHHUE, IPOCIABICHHOE KaK JUTEpaTypHOE UCKYCCTBO, (DYHKIHOHHPYET
B MEXaHU3ME MPABOBOTO YMO3AKIIOUCHHUS, MPOCISIKHBAs ero (YHKIHMOHATIBHYIO a/IallTAIMI0 110 MEpe TOro,
KaK IOPUCIIPYACHIINS CTPEMHUTCSI K CHCTEMHON CTAOMIIBHOCTH M OMNPEACICHHOCTH, & HE K JIMHIBUCTUYECKOU
THOKOCTH.

KonuenryajbHasi / TeOpeTHYECKAsi OCHOBA: B TaHHOM HCCIIeIOBaHHM CEMAaHTUYECKHU TaHaadT
BBICKA3bIBAHMS TEOPETHUECKH OCMBICIHMBACTCSA C IMOMOIIBIO KJIACCUYECKONW TPEXYacTHOM TaKCOHOMUH,
cocrosimei u3 uctunel (hagiqah), meradopsl (majaz) u amwno3uu (kinayah). B XpOHOIOTHYECKOM IUIAHE
KOHIIETIIIUSI TPOCICIKUBAETCS OT OCHOBOIOJIATAIONIMX IpaMMaTH4ecKux HaOmogenuii Cubapaiixa, vepes
TexHudyeckue ompezaenenuss Kymamer ubH JDxadapa u M6 dapuca, 10 BBICOKO CHCTEMATH3UPOBAHHBIX
TEOPETHYECKUX PAMOK, YCTaHOBJIEHHBIX anb-J[Kypmkanu u anb-Cakkakd. B pUTOpUYECKON TEOPUU KUHAS
JEHCTBYET TaM, TIE CBSI3b MEKIY OYKBaJIbHBIM BBIPQKCHHEM H TOAPa3yMEBAEMbIM (ia3umu) 3HAUCHHEM
YCTaHABIMBACTCS TIOCPEACTBOM HHTEIIEKTYaIBHON aCCOMMAIMU U JIOTHYECKOTO yMO3aKitoueHus. HarmpoTus,
B YCY ANtb-huKX 3Ta KOHIETIHS GOPMUPYETCS IO BIUSHAEM CTPYKTYPHBIX TTAPAIUTM XaHAPUTCKOM IIKOJIBI
(anp-J1abycu, anp-Capaxcu, ans-Ila3naBu) HapsIy ¢ TOIXOJaMH, OPHEHTHPOBAHHBIMHU HA HaMepeHue (nutis)
U KOHTEKCT (kapuna), XapaKTEepHBIMH JUIS MIaQUATCKOW W MAJIHKHUTCKOM Tpaauimii. XOTS TpeablayInast
JHUTEepaTypa IMO-TIPEKHEMY HOCHT ()parMEHTapHBI  XapakTep — PHTOPHYECKHE HCCIIETOBaHHA
COCPEIOTOYEHBI Ha 3CTETUYECKON TIIyOHHE, 4 IOPUIMYECKHE — Ha MEXaHHYECKOM BBIBEIECHHH MPAaBOBBIX
3aKJIIOUEHUH, — JaHHOE UCCIIEOBAHHUE HAMPSIMYIO YCTPAHSIET STOT METOMOJOIMYECKUI pa3phiB, JOKA3bIBas,
9TO KuHass (YHKIMOHUPYET KaK MHOTOCIOWHAs CEMaHTHYeCKas CTPYKTypa, MPHUBOMAAIIAA K MPaBOBBIM
pe3ynabTaTam.

MeTomosiorus: [y TOCTHKCHUST MEXKAUCIUILIMHAPHOTO CHHTE3a B JAHHOW paboTe MCIOIB3YETCs
Ka4eCTBEHHBIH MCCIIeI0BATENbCKHI OAXO0I, OCHOBAHHBIH HA CPABHUTEILHOM TEKCTOBOM aHasu3e. OCHOBHYIO
COBOKYIHOCTh HCCIEIYEMBIX OOBEKTOB COCTABISIFOT KJIACCUYECKHE TEKCThl apaOCKoil JIMHTBUCTHKH,
auTeparypa no banaza u ycyn anb-guxx. B kauecTBe TOYHOr0 MHCTPYMEHTa cOOpa AaHHBIX OBUTH OTOOpAHBI
ABTOPUTETHBIC UCXO/IHBIE TEKCTHI 00CUX MUCHHUIUIMH; K HUM OTHOCSITCS TPY/Ibl aib-J[Kyp/kanu, anb-Cakkaku
u anp-Ka3punu B obnacTu puTopuku, a Takxke aib-Jlabycu, anp-Capaxcu u anb-IlazgaBu B obOnactu
OpUcTpyAeHiy. [lyTeM CHCTEMAaTHYeCKOro KauyeCTBEHHOTO aHalu3a ASTHX TEKCTOB ObLIM OLIEHEHBI
TCXHUYCCKUE OIPCIACIICHUS, TAKCOHOMUU U (I)aKTI/I‘IeCKOC MMPUMEHCHUEC AJIJITFO3UBHOI'O A3bIKA. B YaCTHOCTH,
UCCJIEJIOBAaHUE COCPEIOTOYEHO HAa TOM, KaK KuHasx (DYHKIMOHHPYET B TaKMX HOPHIMYECKHX cdepax c
BBICOKUMH CTaBKaMH, Kak pas3Boj (manak), Opak (nuxax) u xineBera (kaoxgh). beima mnpeamodreHa
CpaBHHTENIbHAST METOJIOJIOTHsI, YTOOBI Ha KOHKPETHBIX MPUMEpax IMPOJAEeMOHCTPUPOBATh (YHKIIMOHAIBHbBIE
pas3jmund U CCMaHTUYCCKUE CIABUTH, KOTOPHIC HpI/IO6peTaeT OAUH U TOT XKE JIMHTBUCTUYECKH I TCPMUH MPpHU
TMEPEHOCE B PA3HBIC HHCTUTYIIUOHAJIbHBIC KOHTCKCTBHI.

PesynabTtaTtel m o0cyxnenme: IlomydeHHBIE pe3yNbTaThl YKa3bIBAIOT Ha (YHIAMEHTAIBHOE
KOHIICTITYaTbHOE PACXOXKACHHUE: KuHAs KOAUPYETCS KaK «BO3MOXKHOCTB» B PUTOPHKE, HO pacCMaTPHUBACTCS
KaK CTPYKTypHas «mpodnemay (uwkanv) B ycyn anv-gpukx. UTo Kacaercs uepapxuil unmepnpemayuu, TO ¢
PUTOPHUIECKOM TOYKU 3PEHUS KUHAs CIATACTCS MPEBOCXOMISIICH MPSIMOE BEIpaKeHHUE (capux), MOCKOIBKY OHA
AKTUBHO BOBJICKACT MHTEIUICKT B MpOIECC MO3HAHUA. HampoTwB, TpaBOBBIC CHCTEMBI TMOMYUHSIOT KUHAIO
capuxy W3-3a HMHCTHTYUHOHAJIbHOW MOTPEOHOCTH B aOCOJIIOTHOW ONPENENCHHOCTH W HPOCTOTE
JIOKa3aTelbCTBa, OTHaBas MPHUOPUTET SICHOCTH HaJ OCTETHYECKOW HEOAHO3HAa4YHOCThIO. YUTO Kacaercs
MEXAHU3MO8 3HAYeHUs, TO B TO BPEMsI KaK pUTOPHUYECKHUN TIEPEX0]] OIIMPAETCS HA JIOTMYECKYI0 MMIUTHKAIINIO
(rasum-manv3ym), OPUCHPYICHIMS TPEOAOJIEBAET ITOT TEKCTOBBIH pa3pbiB MOCPEICTBOM BHYTPEHHETO
HaMepeHus (Hulis) U CUTYaTUBHOTO KOHTEKCTa (xai/xapuwna). i TOro 4ToObl AJUTIO3UBHOE BBIPAKCHHE
MOCITY)KHJIO OCHOBAaHHEM JIJIsl 3aKITFOUEHHSI JIOTOBOpa, 0053aTelIbHBIM SIBJISETCS MOATBEPKICHUE BHYTPEHHETO
HaMmepeHHs Trosopsiero. Kpome Toro, ouckyccusi 06 onmonocuueckom cmamyce BBIABISIET TIyOOKue
pasHoryiacus: B TO BpeMs KaK PUTOPUKH PacCMaTpUBAIOT KUHAIO0 KaK HEYTO OTIMYHOE OT MeTadophl,
MPaBOBE/IBI CIIOPSIT O TOM, MPEACTABIISET JIN OHAa cO00H aOCONIIOTHYIO UCTHHY, aOCONIOTHYIO MeTadopy WiIH
HE3aBUCHMYIO NPOMEXYTOUHYI0 (opmy. UTOOBI OrpaHMUYHMTH 3Ty HEONPEAEIEHHOCTb, MPAaBOBEIbI BBEIH
TCXHUYCCKHNEC MAKCHUMBbI, TAKHNEC KaK: «Asnoe cno6o ne moocem Obimob KUHAAL C Hamepernuem» u «Hem aiiro3uu,
OCHOBAHHOU Ha Opyeou awmo3uu (1a kunasma Qu kunas)y. B obracmsax npumenenus, HanpuMmep B ceMeHHOM
mpaBe, Takue ¢pasbl, Kak «cocuumail c8oli nepuod odxcudanus (‘iddah)y, NpUBOIAT K PacTOPKEHUIO Opaka,
3aBHCAIIEMY OT HaMEpPEHHs, TOTJa KaKk B YTOJIOBHOM IpaBe (X)0y0d) aluIIO3MOHHBIA S3BIK B OOBHHEHHAX B
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KIeBeTe (kaox¢h) aHHyIHMpYeT NpEeANMCaHHbIC HaKa3aHWsA, BBOIS CHCTEMHOE COMHEHHE (wuyOxa), 9TO
JIOKa3bIBaeT: 3aKOH PAaccMaTpUBAeT KuHaln Kak «cimaboe 3asBieHHe». HakoHel, B TO BpeMs Kak pPUTOPHKA
COXpaHseT CTPOTUE TEKCTOBBIC I'PAHULBI YCTHOM pedn (karam), IOPUCHPYACHIUS PacIUpseT 3TO MOHSTHE,
BKJIIOYAs B HEr0 NHUCHbMEHHOCTD, 3HAKH U ACHCTBHS.

3akJloueHue U pexkoMeHaanmm: lccienoBaHne NMPUXOAWT K BBIBOLY, YTO, XOTS KUHASA CIYKUT
3CTETHYECKUM IOCTOSIHUEM, YTIyONSIOMNM JHUTEPaTypHBI AWCKYpPC B PHUTOPHKE, B VCYI alb-(PUKX OHA
NPE/ICTaBIsIeT cOOOH 30HY CEMaHTHYECKOH HEONpeNeNEHHOCTH, YTPOXKAIOIIYI0 NPaBOBOW O€30MacHOCTH.
CrenoBarenbHO, MPaBOBEABI JOJDKHBI CTPOTO OrPaHWYMBATH €€ MHCIIOJIb30BaHHE C IOMOIIBIO JKECTKHX
KOHTEKCTYaJIbHBIX MHIUKATOPOB. TOT (hakT, 4TO O/1HA U Ta e JIMHIBUCTHYECKasi CTPYKTypa paccMaTpUBaETCs
Kak «00raTcTBO» B OJJHOM 00JIaCTH M KaK «PHCK» B IPYTOH, SIBISETCS NPSMBIM CIIEICTBHEM TEIEOJIOrHYECKOTO
— IIEJIEBOT0 — PACXOKICHMSI MEXKIY STHMHU JUCLUILIMHAMH. McXons M3 ATHUX BBIBOJOB, MCCIEAOBATENN
JOJDKHBI TIPUMEHSTH JIaHHYIO CPaBHUTENBHYIO CEMAaHTHUYECKYyI0 MOJENIb K JPYyrMM OOLIMM IPaBOBO-
JUHTBUCTHYCCKAM KOHLENIMAM, TaKuM KakK ma pud (HaMeKamomas pedyb), C IeNbl0 yCTpaHEeHUS
MEXAUCLUIIIMHAPHBIX HECOOTBETCTBUM B KJIACCUUECKON MCIAMCKOW HayKe.

KiroueBsbie ciioBa: PUTOPUKA, YCYJI aJ'IL—(i)I/IKX, KHHadg, fajnajia, MCKAUCHUIIIMHAPHOCTD.
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WW%W”W&W@TWWﬁ%WWM@?WﬁW
(@RNTE) EVHIVN GRT 3MHR g a1 8 1 gTaies Yd T Alfed WiSd 8 SIAdmTRe e A
TERTS WR 3R BT ez Aot & wifies fswdor iR $gd & ag sremg g Aifed HRab 39 UG ovTd
&mﬁ%@ﬁm%%mwﬁ-mmaww%mﬁmm%@ww
Iad |

fafY: T ofa:fawg T=eIwor U - & o, I8 31ea garieded UTd faRayur 0R Sed U
UMD ST FSOIE YT 81 UTufies Sreem sers o Rel HINT g, Semer 3R 3y 3rd-
fhare ATfe &1 ARG HIT A 31 TP FENP ST HIE SUSRVI $ &0 T, S\ fawall & yrafores wia
T 1 9T fohaT T, S99 SeiebR Rl b foT Sel-GRIMI, Sfel-Haeblet 3R 3fel-shdivil b1 Ppiaidl,
3R IR & o 3rd-gal, Sd-TRRE 3R 3rd-usard! & piaal e § |
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A Ui & Ueh AT U ST & HIeqH W, HhdTcdd HINT &1 ddb-idh! iR HTSTaf, gefferzon
3R arafd® ATUANT &1 Geice fabar AT fARY U ¥, T8 e 39 91 W disd § f feamn
%ag;% agn% (talaq), faaTE (nikah), 3R TRIH AFETH (qadhf) S I=-G1d AT ST & H B

|
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ey ok =l sy ue Mere Il faae &1 Tdd 3d & SIAPRIRGE § fobmn &l U
"HIIR" &b U A Afgdag far T 7, At Sy sral-firae o 58 U WA "qHeT (3IH1E) &
w7 ¥ ysfid far smar |

RATHS USTIHH & &8¢ H, ch1Res T 9, frar 1 Wy ifiaafad (sarth) T 4§ AT STl
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AT SR IO S G B GRITTT ATGRASHAT & HRUT BT Bl sarth & A Fat
Tiedqul SRgydT WR Wyal &I Wi Sat 81 ol & ol & Tafy B, T DR Tehav diferds
fAfgard (@sha-vasm) W ARk #Rar g, aﬁwe—msﬂ%(ﬁma) 3R uRfufasg daaf

(BTE/HRATE) & HIeqH F 3 UTSY 3faRTd ! uredl 7 | frddl Goharera siftyaafad gRT srse RIfd &
& foTT, T 1 TP T BT FATuH ARt g1 3P i, Hf&TeaTd R IR 989 T8 AaHal &l
Uhe B o; STe! SAPRIRG! b1 &) U6 F 3T A &, el -A1a1de 39 IR T8 HRd & 1 T
I8 qut I, Yol &0, 1 Teh Wadid HAadl &0 § | 39! dRadl &1 (fd A & forg, -amafae) 3 aew-at
Ryt a1 fore, SR U WP Xeg B SRS F B 761 T o Wahelt," SR TS fapma g faraman
TR 3T el ST (Ta fbrrt O foberam) I arp 8F & &=t o, ikaTes i 8, "ot eiter Srafy
(‘iddah) " S AT 31 WR R SrET e Sad #Rd €, SEld RIS T (hudad)
AMEI (qadhf) B SMRIGT H FhdIdd HINT YUITGINT Weg (shubhah) UaT dRas Fufia <t ot g ax
3t 8, I8 IIfed FRd U % B kinayah B Ush "HHSIR VUM & =0 H AT 81

3 H, T8 PTG HINT HifGes HINUT (HelTH) B! T UTed TH13il o) Wi e 8, da!
TR 3 SHTYRUN BT AR B 3T ARG, Tobdll 3R H7af bl +ff iy a2

fepd iR RIwIRG: sieggs &1 ey § 5 el i sy § wifgfde faust o
e} HRA a1 U Jiedquf w1eM & U § SR Rl ¢, d6) 98 IYA fa-fhag o ter T o -Taieh
IFfTaT & & 1 Ufaffed BT § S BT GRe & fou WaRT B |

UG, ATa(dg] &1 ®6R THfTe Gdad! BT TN dRe 34 TR I W &1 e T
TS g HTOTE TR &1 U & & i ok R S & wu 3w o, vt & fa Iezagel—
I Rg- TR faae &1 e aRomg g1

T =D & SMYR W, WMeHarsll ol AR 3! fagar # sid:-faw sriagarsi &l gd w3
¥ fo, 30 qoTerss o AiSd BT 3 TS HITA-HINTS SGURUNSH, o f qorie (SURT B Tl
1R ) TR AN BT 1T

PIFS: BRI, I 31d-Whag, fo-rarg, garare, sid:faw |

Yapilandirilmis Ozet

Arastirmanin Girisi ve Amaci: {slam diisiince geleneginde dil, hem estetik bir mucizenin (i ‘cdz)
hem de karmagik bir hukuk sisteminin temelini olusturmaktadir. Bu ¢ergevede kindye, hakiki anlam ihtimalini
tamamen ortadan kaldirmaksizin dolayli anlatima imkan veren ¢ok boyutlu bir ifade bi¢imi olarak ortaya
¢ikmaktadir. Ancak mevcut literatiirde kindye, ¢ogu zaman belagat ve usiil-i fikih disiplinlerinin smirlari
igerisinde birbirinden bagimsiz bigimde ele alinmakta, bu durum da kavramsal ve yontemsel bir par¢alanmaya
yol agmaktadir. Bu aragtirma, su temel soruya cevap aramaktadir: Ayni dilsel veri (kindye), farkl disiplinlerin
birbirinden ayrilan amaglarina hizmet edecek sekilde nasil islevsel ve gai bir doniisiime ugramaktadir?
Aragtirmanin temel hareket noktasi, disiplinler arasindaki bu ayrimi gidermektir. Caligsma, biitiinciil bir ¢erceve
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olusturarak edebi bir sanat olarak degerlendirilen bir anlatim bi¢iminin hukuki istinbat siirecinde nasil igledigini
aciklamakta ve hukuk diisiincesinin dilsel esneklik yerine sistematik istikrar ve kesinligi dncelemesiyle birlikte
kindye kavramimin gecirdigi islevsel doniisiimii ortaya koymaktadir.

Kavramsal / Teorik Cerceve: Bu calisma, ifadelerin anlamsal yapisin1 hakikat (hagigah), mecaz
(majaz) ve kinaye (kinayah) seklindeki klasik tiglii tasnif gercevesinde ele almaktadir. Kavramin tarihsel
gelisimi, Sibeveyhi'nin dilbilgisine iliskin ilk tespitlerinden baslayarak Kudame b. Ca‘fer ve Ibn Faris'in teknik
tanimlarina, oradan da Ciircani ve Sekkaki'nin sistematik teorik ¢ergevelerine kadar takip edilmektedir. Belagat
teorisinde kindye, lafzin zahirl anlami ile dolayli (/dzimi) anlam arasindaki iliskinin zihinsel ¢agrisim ve
mantiksal ¢ikarim yoluyla kurulmasi esasina dayanir. Buna karsilik ustl-i fikihta kavram, Hanefi ekoliiniin
yapisal yaklasimi (Debisi, Serahsi ve Pezdevi) ile Safil ve Maliki geleneklerinin niyet (niyyef) ve karine
(garinah) merkezli yaklasimlarinin etkisi altinda sekillenmistir. Onceki ¢aligmalarm bir kismi estetik boyuta,
diger kismi ise hiikiimlerin ¢ikarilmasi siirecine odaklanmisken, bu arastirma kindyenin hukuki sonuglar
dogurabilen ¢ok katmanli bir anlam yapis1 oldugunu ortaya koyarak s6z konusu yontemsel ayrismay1 dogrudan
gidermeyi amaclamaktadir.

Yontem: Calismada disiplinler arasi bir senteze ulagmak amaciyla karsilagtirmali metin analizine
dayali nitel bir arastirma deseni benimsenmistir. Arastirmanin temel veri kiimesini Arap dili, belagat ve usil-i
fikih literatiiriiniin klasik kaynaklari olusturmaktadir. Veri toplama siirecinde her iki disiplinin temel eserleri
esas alinmis; belagat alaninda Ciircani, Sekkaki ve Kazvini'nin, usil-i fikih alaninda ise Debisi, Serahsi ve
Pezdevi'nin eserleri incelenmistir. Bu eserler sistematik bir nitel analiz yontemiyle degerlendirilmis; kindyeye
iliskin tanimlar, tasnifler ve uygulamalar karsilastirilmistir. Arastirma 6zellikle kindyenin talak (talag), nikah
(nikah) ve kazf (qadhf) gibi hukuki sonuglari bakimindan 6nemli alanlardaki isleyisine odaklanmaktadir.
Karsilastirmali yontem, ayni dilsel unsurun farkli kurumsal baglamlarda nasil farkl islevler iistlendigini ve
anlam bakimindan nasil doniisiime ugradigini somut bigimde gostermek amaciyla tercih edilmistir.

Bulgular ve Tartisma: Arastirma bulgulari, kindyenin iki disiplin arasinda temel bir kavramsal
farkliliga konu oldugunu gostermektedir. Belagatte kindye, bir ifade imkan1 olarak degerlendirilirken, usil-i
fikihta ¢ozlilmesi gereken yapisal bir problem (iskd!) olarak ele alinmaktadir. Yorum hiyerarsisi bakimindan
belagatte kindye, muhatabin zihinsel faaliyetini harekete ge¢irmesi sebebiyle sarih ifadeden (sarih) daha iistiin
kabul edilmektedir. Buna karsilik hukuk sistemi, kesinlik ve ispat kolaylig1 ihtiyacindan dolayi kindyeyi sarth
ifadenin gerisinde konumlandirmakta ve estetik kapaliliktan ziyade agiklig1 dncelemektedir. Anlamin olugum
mekanizmasi agisindan beldgatte anlam, lazim-melzim iligkisi iizerinden kurulurken, usil-i fikihta niyet
(niyyet) ve hal karinesi (hdl/qarinah) belirleyici hale gelmektedir. Kinayeli bir ifadenin hukuki sonug
dogurabilmesi i¢in, konusanin iradesinin tespit edilmesi zorunludur. Ayrica kindyenin ontolojik statiisii de
tartigmalidir. Belagat alimleri onu mecazdan bagimsiz bir kategori olarak degerlendirirken, ustlciiler kindyenin
mutlak anlamda hakikat, mecdz veya miistakil bir ara kategori olup olmadig1 konusunda ihtilaf etmislerdir.
Fakihler, kindyenin dogurdugu belirsizligi sinirlandirmak amaciyla, "Niyetle sarih lafiz kindyeye doniismez"
ve "Kindyenin kindyesi olmaz" gibi teknik kurallar gelistirmislerdir. Uygulama alanlarinda da 6nemli
farkliliklar goriilmektedir. Aile hukukunda "iddetini say" gibi ifadeler niyete bagli olarak bosanma sonucunu
dogurabilirken, ceza hukukunda kazfe iliskin kindyeli ifadeler siiphe (siibhe) sebebiyle had cezasinin
uygulanmasini engellemektedir. Bu durum, hukukun kindyeyi zayif bir irade beyani olarak degerlendirdigini
gostermektedir. Son olarak, belagat kindyeyi sozlii ifadelerle sinirlandirirken, ustl-i fikih yazi, isaret ve fiilleri
de kindye kapsaminda degerlendirmektedir.

Sonu¢ ve Oneriler: Arastirma, kindyenin belagatte edebi sdylemi zenginlestiren estetik bir unsur
oldugunu, buna karsilik ustl-i fikihta hukuki giivenligi tehdit eden anlamsal bir belirsizlik alani olarak
degerlendirildigini ortaya koymaktadir. Bu sebeple fakihler, kindyeyi kat1 karineler araciligiyla siirlandirma
yoluna gitmislerdir. Ayn1 dilsel yapin bir disiplinde zenginlik, digerinde ise risk olarak goriilmesi, iki
disiplinin amaglarindaki farkliliktan kaynaklanmaktadir. Bu c¢ercevede arastirmacilarin, gelistirilen
karsilastirmali anlamsal modeli #a 7iz gibi diger ortak hukuki ve dilbilimsel kavramlara da uygulamalari, klasik
Islam ilimlerindeki disiplinler aras1 kopukluklarin giderilmesine katk1 saglayacaktir.

Anahtar kelimeler: Belagat, Usiil-i Fikih, Kindye, Delalet, Disiplinlerarasi
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Introduction

Kindayah is a powerful mode of expression that enables the indirect and implicit
communication of an intended meaning without entirely excluding the possibility of its literal
interpretation. This characteristic enriches discourse with semantic depth and has consequently
ensured the widespread use of kinayah not only in the Qur'an, classical poetry, and literary works but
also in everyday language. Whether a particular expression is regarded as kinayah is closely related
to the customs and traditions of societies, historical patterns of language use, and prevailing social
conventions (Durmus, 2002, p. 34).

The concept first appeared in academic literature in the works of the early Arabic
grammarian Sibawayh (d. 180/796), particularly in al-Kitab (Sibawayh, 1408, 2/170). Its gradual
transformation into a technical term continued through Qudamah b. Ja‘far's (d. 337/948 [?7])
definition of irddf (Qudamah b. Ja‘far, 1302, pp. 57-58) and Ibn Faris's (d. 395/1004) independent
discussions of the concept (Ibn Faris, 1418, pp. 200-201). In the field of rhetoric, al-Jurjant (d. 471/1078—
1079), who systematically established the theoretical foundations of kinayah, explained its various
categories and clarified its distinction from metaphor (isti ‘arah) (al-Jurjani, 1413, pp. 66-70). Al-Sakkaki
(d. 626/1229) further developed this approach by expanding its classification and refining the subject
(al-Sakkaki, 1407, pp. 402-432), whereas al-Qazwini (d. 739/1338) systematized the relationship between
intended meaning and semantic indication (dalalah) (Sa‘idi, 1438, 3/539).

In modern scholarship, Ali Bulut (Bulut, 2017, pp. 267-276) and Nusrettin Bolelli (Bolelli, 2013,
pp. 171-188) have summarized the classical tradition, whereas Cumali Baylu has examined translation
errors in Qur'anic translations (Baylu, 2023, pp. 1126-1146), Ahmet Gezek has focused on differences in
definition and classification (Gezek, 2023, pp. 433-457), and Ahmet Turan Ozdemir has explored the
pedagogical and hermeneutical dimensions of allusive expressions in Qur'anic verses concerning

private matters (Ozdemir, 2024, pp. 105-124). Although Ozdemir's study intersects with the present article in terms of
kinayah as an indirect mode of expression that does not completely eliminate the possibility of literal meaning and in terms
of its role in legal inference, it differs by placing methodological tensions between aesthetic considerations and legal
certainty, as well as interdisciplinary divergence, at the center of the analysis.

Although kindyah is regarded in rhetoric as a literary device that beautifies discourse and
enriches meaning, it has been treated in usi/ al-figh as a problem of semantic indication that directly
influences legal deduction. Ambiguous expressions, particularly in the fields of personal status law
and legal transactions, compelled jurists to rely on intention and contextual indicators because the
intended meaning was often not explicitly stated. In this context, al-Dabiis1 (d. 430/1039) emphasized
the determining role of intention and purpose (al-Dabisi, 1421, pp. 122-125), al-SarakhsT (d. 483/1090)
highlighted the significance of context and custom (al-Sarakhsi, 1431, 1/190), and al-Pazdawt (d.
482/1089) underscored the importance of caution in the process of legal determination (al-Bukhari,
1308, 2/203). While Ibn al-Humam (d. 861/1457) clarified the distinction between intention and
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contextual circumstances (Ibn al-Humam, 1389, 4/61), al-Taftazani (d. 792/1390) associated the
distinction between explicit (sarth) and allusive (kinayah) expressions with the degree of clarity by
which the intended meaning is conveyed through language (al-Taftazani, 1377, 1/135).

Contemporary studies have approached kinayah from different perspectives within rhetoric
and usiil al-figh. In his master's thesis, Qawa ‘id al-Kinayah ‘inda al-Usiliyyin wa Tatbigatuha al-
Fighiyyah, Sulayman al-* AbrT examined the concept from the perspectives of language, rhetoric, and
legal theory, discussing its conditions of use, legal implications, and juristic applications (‘Abri, 2005).
Mustafa Oztiirk, in his article Kinayah and Ta ‘rid in the Language of the Qur'an, focused on the
types and functions of kinayah in rhetoric (Oztiirk, 2013, pp. 115-140). Likewise, in his Kindyah entry in
the Tiirkiye Diyanet Foundation Encyclopedia of Islam, Ferhat Koca analyzed the concept within
usil al-figh, examining its relationship with explicit and implicit expressions, its position within the
truth-metaphor distinction, and the influence of intention and contextual indicators on legal rulings
(Koca, 2002). Hafsa Kesgin, in her study entitled The Influence of the Concepts of Metaphor and
Kinayah in Rhetoric on Legal Rulings, examined the rhetorical definition of kindyah and its effects
on legal judgments; however, the primary objective of her study was not to provide a systematic
comparison between the conceptions of kinayah in rhetoric and usil al-figh (Kesgin, 2016, pp. 257-283).
Although these studies have examined kindyah separately within each discipline, no independent
study systematically comparing the two approaches has been identified, to the best of our knowledge.

This study aims to comparatively examine the relationship between the expressive function
of kinayah in rhetoric and its legal consequences in usi/ al-figh. The central research question
concerns the theoretical frameworks within which the concept of kindyah has been addressed in the
literature of rhetoric and wusil al-figh, as well as the points at which the meanings attributed to the
concept converge and diverge. Accordingly, the study seeks to demonstrate how kinayah is
understood not only as a literary device but also as a mode of semantic indication capable of
producing legal consequences.

This research adopts a qualitative research design, and the data are analyzed through thematic
content analysis. The analytical process is structured around three dimensions of kinayah: definition,
sphere of application, and legal implication. Based on the common and divergent themes identified
in the literature of rhetoric and usil al-figh, a conceptual classification was developed. Each work
included in the study was coded according to these predetermined categories and subsequently
evaluated through comparative analysis.

The dataset comprises more than eighty sources, including books, theses, journal articles,
and conference proceedings. The study is limited to the classical period, defined as the third through
the eighth centuries of the Hijri calendar. The selection of sources was based on works that directly
addressed the concept of kindyah at the theoretical level and held significant representative value
within their respective disciplines.

Within the rhetorical tradition, the primary sources include al-Jurjant's Dald il al-I jaz (ed.
Mahmtd Muhammad Shakir Abii Fakhr, Dar al-Madani, 3rd ed., 1992), al-Sakkaki's Miftah al-
‘Ulim (ed. Na‘Tm Zarziir, Dar al-Kutub al-‘Ilmiyyah, 2nd ed., 1987), and al-Qazwint's Bughyat al-
Idah li-Talkhis al-Miftah fi ‘Ulim al-Balaghah, a commentary on al-Idah (Maktabat al-Adab, 1st
ed., 2017). In usil al-figh, the principal works examined are al-Dabiist's Tagwim al-Adillah fi al-Usil
(ed. Khalil Muhyt al-Din al-Mays, Dar al-Kutub al-‘Ilmiyyah, 1st ed., 2001), al-Sarakhsi's Usil al-
Sarakhst (ed. Abui al-Wafa’ al-Afghani, Lajnat Ihya’ al-Ma‘arif al-Nu ‘maniyyah, 1st ed., 2010), and
‘Abd al-‘Aziz al-Bukhart's Kashf al-Asrar fi Sharh Usil al-Pazdawi (Sharikat al-Sahafah al-
‘Uthmaniyyah, 1st ed., 1890), a commentary on al-Pazdaw1's Usil al-Pazdawr.

In addition, al-Ghazalt's al-Mustasfa (ed. Muhammad ‘Abd al-Salam ‘Abd al-Shafi, Dar al-
Kutub al-‘Ilmiyyah, 1st ed., 1993) and Ibn al-Mawsilt's Mukhtasar al-Sawa ‘ig al-Mursalah “ala al-
Jahmiyyah wa al-Mu ‘attilah (ed. Sayyid Ibrahtm, Dar al-Hadith, 1st ed., 2001), an abridgment of Ibn
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al-Qayyim's al-Sawa ‘iq al-Munazzalah ‘ala al-Jahmiyyah wa al-Mu ‘attilah, were consulted as
supplementary sources in relevant discussions. While the rhetorical and legal literature debates
whether kinayah should be classified as haqiqah or majaz, Ibn al-Qayyim fundamentally rejected the
very distinction between truth and metaphor, describing it as a form of taghiit and subjecting it to
extensive criticism. According to him, interpreting scriptural texts through such rhetorical
classifications distances them from their apparent meanings and introduces an artificial methodology
unknown to the early generations, thereby undermining both theological and legal certainty.
Nevertheless, his decision to entitle his work al-Sawa ‘ig al-Mursalah ("The Thunderbolts Sent
Against the Jahmiyyah and the Mu‘attilah") presents an intriguing paradox, as the title itself employs
an expression with metaphorical connotations.

1. Kinayah and Its Nature in the Science of Rhetoric
1.1. The Conceptual Framework of Kinayah

In language, a word may be used to denote its literal meaning, a meaning other than its
original one, or both simultaneously. These categories correspond respectively to hagigah (literal
meaning), majaz (metaphor), and kindyah (allusion) (Habase, 2017, p. 38). Among this tripartite
classification, kinayah occupies a distinctive position because it refers to the intended meaning
indirectly without entirely excluding the apparent meaning of the expression.

In rhetoric (balagha), kindyah arises when the relationship between the expression and its
intended meaning is established not directly but through implicit associations and semantic
implications. Consequently, kinayah should be understood not merely as a rhetorical device but also
as a communicative strategy that enables meaning to be constructed gradually within the mind of the
recipient.

Indeed, scholars of the Arabic language and rhetoric observed the extensive use of kinayah
in Arabic poetry and prose and identified it as one of the principal elements that enhance the
effectiveness of discourse (Casim, n.d., p. 354).

The formation of allusive expressions is strongly influenced by their social and cultural
context. Patterns of majaz and kindyah have developed in accordance with a society's customs,
traditions, and collective experiences, deriving their meanings from commonly shared perceptions
of human beings, objects, and the natural world. Through this process, abstract concepts are
transformed into vivid, concrete, and mentally visualizable representations through the use of
kin@yah (Durmus, 2002, p. 34).

1.2. Explicit Expression (Sarth) in Rhetoric

To better understand the position of kindyah in rhetoric, it is necessary to briefly address the
concept of sarih, which stands in contrast to it. Lexically, the term sarih, derived from the root g <,
is an adjective meaning pure, clear, and unambiguous. When an expression is described as sarih, it
refers to a wording whose meaning is explicit, stands in opposition to kinayah, and leaves no room
for an alternative interpretation (Sami, 2017, p. 149).

Technically, sarih refers to an expression whose intended meaning is immediately and
clearly understood upon being heard, whether it is used in its literal (hagigah) or metaphorical
(majaz) sense, and which leaves no hesitation in the mind of the listener (Dingoglu, 2013, p. 280).

1.3. Definition of Kinayah: From the Lexical Framework to a Technical Term

The concept of kinayah has been addressed in classical sources from both lexical and
technical perspectives and gradually developed into a technical term within rhetorical theory.
Therefore, in order to explain the nature of kindyah accurately, it is necessary first to consider its
lexical meaning and then its classical and modern technical definitions.
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Lexically, kindyah refers to expressing something indirectly through another word or
expression that points to it. In Lisan al- ‘Arab, kindyah is defined as “saying one thing while intending
another.” In this context, the speaker refrains from stating the intended meaning directly and instead
employs an implicit expression that points to it. The use of &40 (al-rafath) in place of sexual
intercourse and k&) (al-gha’if) in place of the toilet are among the classical examples of such
indirect expression in Arabic (ibn Manzir, 1414, 4/233).

As a technical term, kindyah was treated more systematically by scholars of rhetoric. Al-
Jurjani defined kindyah as follows: “The speaker intends to affirm a meaning, but instead of
expressing it through the word conventionally assigned to that meaning, he conveys it through
another meaning that follows from and necessarily implies it, thereby using the latter as an indication
of the former” (Ciircani, 1413, p. 66). In this definition, kindyah emerges as a mode of expression
constructed not through the direct meaning itself, but through an indication that necessarily evokes
that meaning.

Al-Qazwini, in turn, defined kindyah as “an expression whose concomitant meaning is
intended while its original meaning remains possible” (Saidi, 1438, 1/538). This definition indicates that
the literal meaning is not entirely excluded in kinayah; rather, the primary intention is directed toward
the indirect meaning implied by the expression. Within this framework, according to scholars of
bayan, kinayah occurs only through verbal expression; actions, writing, gestures, or other means of
expression are not included within the scope of kinayah.

In modern linguistic studies, kind@yah has been examined predominantly from a semantic
perspective, with particular emphasis on the feature that distinguishes it from majaz. It has been
defined as “the use of an expression in a meaning other than its literal meaning, while it remains
capable of conveying its literal meaning, provided that there is no contextual indicator preventing
the literal interpretation” (Kesgin, 2016, p. 265). By taking the absence of a restrictive contextual
indicator as the principal criterion, this approach particularly highlights the point at which kinayah
differs from majaz.

1.4. Structural Elements of Kinayah: Makni Bih, Makn1 ‘Anh, and ‘Alaqah

When the definitions are considered together, kinayah appears to consist of three
fundamental elements. The first is 4 (ASal) (makni bih), the expression used to conceal the primary
intended meaning and to serve as the intermediary through which that meaning is reached. The
second is 4% S\ (makni ‘anh), which refers to the meaning that is not stated explicitly in the
allusive expression but is actually intended (Bulut, 2017, p. 268). The third element is the ‘alagah, the
relationship that connects the makni bih with the makni ‘anh (‘Abri, 2005, p. 12). This relationship is
generally established through a necessary implication (/@zim—malziim), an association based on
custom and convention, or a rational connection. Although some sources do not mention the ‘aldgqah
as an independent element of kinayah (Bulut, 2017, p. 268), it clearly performs a decisive function in the
transition from one meaning to another.

The Qur'anic expression 4% & aJUﬂ\ Gaad a3, “On that Day the wrongdoer will bite his
hands...” (Kur'an-i Kerim Medli, 2009, al-Furqan 25/27) (al-Furqan, 25/27), clearly illustrates the structural
elements of kinayah. In this verse, the expression 434 e alldl) (aasfunctions as the makni bih, while
the state of profound regret intended through it constitutes the makni ‘anh. The relationship between
these two meanings is regarded as a customary ‘alagah, since biting one's hands is conventionally
understood in Arab culture as a behavior associated with regret and helplessness. In this context, the
act of “biting one's hands” (makni bih) does not directly denote regret; rather, because it is a
commonly recognized behavior accompanying such an emotional state in Arabic usage, it indicates
the meaning of regret (makni ‘anh) (‘Abri, 2005, p. 12).
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1.5. Classifications of Kinayah

In rhetoric, kinayah has been examined not only in terms of its definition but also through
various classifications. Accordingly, it is classified as kinayah of an attribute, a described entity, or
a relation according to the element expressed indirectly; as ta rid, talwih, ramz, and imd /isharah
according to the means by which the intended meaning is reached; and as garibah and ba ‘idah
according to the proximity of the intended meaning to the mind (Bulut, 2017, pp. 268-276). These
classifications demonstrate that kindyah is not merely a terminological distinction but rather
encompasses complementary dimensions that explain the nature of the concept from different
perspectives.

1.5.1. Types of Kinayah According to Semantic Focus and Communicative Strategy

Kindyah displays a multilayered structure with regard to the semantic focus around which
meaning is constructed and the cognitive distance traversed in reaching that meaning. The
classifications developed by rhetoricians essentially reflect the strategic diversity involved in
conveying meaning to the recipient. The intended meaning (makni ‘anh) may sometimes be an
attribute, sometimes an entity, and sometimes a relation.

Kinayah of an Attribute: In this type, the purpose is not to emphasize the entity itself
directly, but rather an attribute belonging to it, such as “regret” or “generosity.” The expression
functioning as the makni bih enables the transition to this attribute, which constitutes the makni ‘anh.
For instance, in the Qur'anic verse 4 (6l L (lo 48 Q&) milald “Then he began to wring his hands
over what he had spent on it” (al-Kahf, 18/42), the explicitly mentioned expression 48 &lis fnctions
as the makni bih, whereas the attribute of “regret,” necessarily inferred from this behavior, constitutes
the makni ‘anh. Thus, the attribute is not explicitly stated but is implied through the behavior that
necessarily points to it (Menahic Cami‘ati’l-Medineti’l-* Alemiyye, 1433, p. 258).

Kinayah of the Described Entity: In this type, an attrlbute of an entlty is mentioned, while
the entity itself is intended through that attribute. In the verse y=33 Cbﬂ ald e sulaay “qnd We
carried him on a vessel made of planks and nails” (al-Qamar, 54/13), the descriptive expression el
Sl C\Jl\ functions as the makni bih, whereas the “ship,” understood as the entity necessarily implied
by this description, constitutes the makni ‘anh. Thus, without explicitly naming the entity, reference
is made to it through one of its attributes, thereby producing kinayah of the described entity. This
usage removes the object from an ordinary mode of reference and attributes to it a literary quality.

Kinayah of Relation: In this type, the entity itself is not directly mentioned; rather, an
element associated with it, such as a bodily organ, garment, place, or object, is explicitly stated in
order to point to the entity. The mentioned element is not itself the intended meaning; rather, the
intended referent is reached through the relation attrlbuted to it (Bulut, 2017, p. 271). For example, in
the verse eﬁ &oa 85U, “Your wives are a tilth for you...” (al-Bagarah, 2/223), the image expressed
by & afunctions as the makni bih, whereas the meanmg of “reproduction and the continuation of
lineage,” inferred from the implications of this image, constitutes the makni ‘anh. In this way, the
biological function is not stated directly but is conveyed through an image associated with it, thereby
constituting kinayah of relation.

1.5.2. Types of Kinayah According to the Means of Transition to the Intended Meaning

Another classification of kindyah is based on the degree, manner, and number of
intermediaries through which the intended meaning is conveyed to the recipient. If the transition is
indirect, it is termed fa 7id; if it involves multiple intermediaries, ta/wih; if there are few or no
intermediaries and the relationship is difficult to perceive, ramz; and if there are few or no
intermediaries and the relationship is clear, ima /isharah (Durmus, 2002, p. 35). The aesthetic force of
kinayah is directly related to the degree to which the intended meaning is concealed or disclosed. At
this point, the semantic framework of these terms will be examined.
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Ta‘rid: Lexically, the term derives from the root u@)* and means “to divert speech toward
another direction” (Oztiirk, 2013, p. 123). Technically, it refers to a close form of kinayah in which the
intended meaning is implied rather than stated directly (Durmus, 2002, p. 35). In this type, although the
utterance appears on the surface to be directed toward a particular addressee, the actual intention is
indirectly directed toward another person or situation (Oztiirk, 2013, p. 123). As Ali Bulut notes, the
Turkish expression “I am telling you, my daughter, so that you, my daughter-in-law, may
understand” reflects this indirect orientation characteristic of za 7id (Bulut, 2015, p. 456). In ta rid, the
transition to the intended meaning is direct, and in this respect it represents the closest degree of
kind@yah (Durmus, 2002, p. 35). Although some scholars have regarded ta 71d as an independent mode of
expression, the majority have classified it among the subtypes of kindyah (‘Abri, 2005, p. 26). Al-
ZamakhsharT states that whereas kindyah indicates meaning through what necessarily follows from
the wording, fa rid consists in intending a meaning that is not explicitly contained in the expresswn
itself (Sami, 2017, p. 151). An example of this style is the statement of the Prophet Abraham, absd 3 J8
3 ah 'w&, “No! It was this, the largest of them, that did it” (al-Anbiya’, 21/63). Although the statement
appears outwardly as a report, it contains an indirect fa 7id exposing the inconsistency of the
idolaters’ beliefs (Oztiirk, 2013, p. 124).

Talwih: Lexically, talwih means “to signal to someone at a distance” (Giines, 2010, p. 1082).
Technically, Mustafa al-Maraght (d. 1371/1952) defines it as “a type of kindyah in which the
intended meaning is reached from a remote implication through multiple intermediaries” (Meragi, 1414,
p. 305). One of the best-known examples of talwih in the classical literature is the expression Stal) S
(“abundant in ashes™), occurring in a verse by the poet al-Khansa’ (d. 24/645) about her brother Sakhr
b. ‘Amr. Although the expression appears on the surface to be a simple description, it establishes a
multi-stage chain of indication: from the abundance of ashes to the extensive burning of firewood,
from there to the abundance of food and guests, and finally to the attribute of generosity. For this
reason, it is regarded as an example of talwih-type kinayah (Oztiirk, 2013, p. 124).

Ramz: Lexically, ramz means to make a secret sign, to gesture with the lips or eyebrows, or
to use a symbol. Technically, it refers to “the speaker’s conveying an expression symbolically in
such a way that it remains concealed from some people and is understood only by those capable of
grasping it. The words retain their literal meanings while indicating another meaning through a
remote and hidden relationship. In short, ramz is a mode of expression in which something is
conveyed not through itself, but through a more distant association connected with it” (Oztiirk, 2013, p.
125). The expression WAl g2y 2 (“broad-necked/thick-necked”) is a well-known example of ramz
(Bolelli, 2013, p. 180). In this usage, the attributes of “stupidity” or “lack of understanding” are not stated
directly; instead, a mental and dispositional characteristic is indicated through the physical feature of
having a broad nape. This ramz is based on a socially established customary association according
to which thick-necked people are regarded as coarse and obstinate.

Ima’ / Isharah: Lexically, the term means “to indicate by means of gestures of the hand,
face, or similar bodily movements” (Giines, 2010, p. 1332). Technically, it refers to a type of kinayah in
which there are few or no intermediaries between the literal and intended meanings and the indication
is clear (Bolelli, 2013, p. 181). In this type, the recipient does not need to follow a complex chain of
associations in order to grasp the intended meaning. For example, in the verse pagidy G308 eé-'-*-’u
PUIm - e-'-“ e NAM “Then Pharaoh pursued them with his soldiers, and the sea overwhelmed them
completely” (Ta Ha, 20/78), the fate of Pharaoh and his army is not directly expressed through the
verb “to drown”; rather, the verse states that the sea overwhelmed them. The context clearly indicates
that the expression refers to drowning and destruction. Thus, the result is conveyed by means of ima’
without being stated explicitly (Oztiirk, 2013, p. 125).
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1.5.3. Types of Kinayah According to the Proximity or Remoteness of the Intended
Meaning

Kindyah can be divided into two principal categories according to the semantic distance
between the makni bih and the makni ‘anh: kinayah garibah (proximate allusion) and kinayah
ba ‘idah (remote allusion). This classification is based on the number of cognitive steps and the
associative chain through which meaning reaches the recipient (Yener, 2018, p. 43).

Kinayah Qaribah (Proximate Allusion): This type of kindyah is characterized by the
absence of any intermediary between the literal and the allusive meanings, allowing the intended
meaning to be readily understood at first glance. One of the classical examples is the expression (s&
il (his garment is clean), which is used to refer to a person who is chaste and free from sin (Menahic
Cami‘ati’l-Medineti’l-‘ Alemiyye, 1433, p. 260). In Arabic, the cleanliness of one's garment is conventionally
associated with the purity and chastity of its wearer. Consequently, the intended meaning is grasped
through a single cognitive step without the need for any intermediary. For this reason, the expression
is classified as kinayah qaribah.

Kinayah Ba‘idah (Remote Allusion): In this type of kindyah, the transition from the makni
bih to the makni ‘anh occurs through multiple intermediaries. The associative chain is multilayered,
and the intended meaning is not immediately apparent (Yener, 2018, p. 43). One of the most illustrative
examples is the Arabic expression sl A s U (193851 a 68 il gl (They are a people who light their
fires in the valley). This statement alludes to their stinginess. The chain of associations proceeds as
follows: lighting a fire at the bottom of a valley implies concealing the fire, which in turn suggests
preventing travelers from seeing it and finding their way, ultimately indicating an unwillingness to
receive and entertain guests. Because this expression conveys meaning through multiple
intermediaries and a remote process of semantic transition, it is considered one of the clearest
examples of kinayah ba ‘idah (Meragi, 1414, p. 305).

1.6. Functions of Kinayah in Rhetorical Discourse
The functions of kinayah in rhetorical discourse may be summarized as follows:

1. To employ indirect expression in order to create a stronger and more profound impact on
the audience.

2. To draw attention to subtle nuances of meaning that cannot be adequately conveyed
through explicit (sarih) expression.

3. To enrich discourse with aesthetic beauty, elegance, and rhetorical refinement.

4. To express matters that are considered inappropriate to state explicitly in a more discreet
and indirect manner.

5. To communicate meanings that are intentionally concealed through indirect forms of
expression.

6. To clarify the intended meaning through the explicitness of the makni bih.
7. To express ideas more concisely and succinctly by alluding to particular attributes.
8. To convey praise or criticism through indirect expression.

9. To avoid explicitly mentioning the makni ‘anh, thereby keeping it outside the sphere of
direct discourse.

10. To facilitate the comprehension of meaning.

11. To create a degree of ambiguity or a riddle-like mode of expression that requires intuition
and subtle understanding (Habenneke al-Maydani, 1416, 2/145).
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1.7. The Distinction Between Kinayah and Majaz and the Position of Kinayah Between
Literal and Metaphorical Meaning

One of the most controversial aspects of kindyah, situated at the intersection of rhetoric and
usil al-figh, concerns whether it should be classified as haqgigah (literal meaning) or majaz
(metaphor). This distinction is not merely terminological; it is also of critical importance because it
directly affects the legal implications derived from a given expression.

The first fundamental difference between the two lies in the presence of a prohibitive
contextual indicator (qarinah mani ‘ah). In majaz, such an indicator prevents the literal meaning from
being intended, whereas kindyah does not require the existence of such a restriction. Consequently,
even when an allusive expression points toward a figurative meaning, it does not entirely exclude the
possibility of its literal interpretation (Aktas & Samar, 2022, p. 158).

The second difference concerns the direction of semantic transition. In kinayah, the
movement occurs from the necessary implication (/azim) to the implied meaning (malziim), whereas
in majaz, the transition proceeds from the malziim to the lazim (Oztiirk, 2013, p. 120).

Furthermore, according to the approach of al-Subki (d. 756/1355), the classification of
kinayah may vary depending on the context. The same expression may be interpreted as haqgigah,
majaz, or kindyah in different contexts. By contrast, majaz retains its metaphorical character
regardless of contextual changes (Habase, 2017, p. 38).

Finally, while majaz requires a relationship of similarity (mushabahah) between the literal
and figurative meanings, kindyah is not subject to such a requirement. Indeed, the intended meaning
may even stand in opposition to the literal meaning. The Arabic expression skawl) sl (the father of

whiteness), used to refer to Black individuals, provides a representative example of this phenomenon
(Buhari, 1308, 1/67).

Islamic scholars have adopted different positions regarding the ontological status of kinayah.

The View That Kinayah May Be Either Literal or Metaphorical Depending on Usage:
According to al-Subki, kinayah is considered literal if an expression is used in the meaning for which
it was originally coined while its necessary implication is intended. According to this interpretation,
a person who uses the expression sl S (abundant in ashes) employs it in its literal sense while
intending to convey the meaning of generosity. However, if the speaker does not intend the literal
meaning and instead uses the expression exclusively for its implied meaning, kinayah becomes

metaphorical because the expression has been employed outside its original meaning (‘Abri, 2005, p.
19).

The View That Kindayah Is Always Literal: Al-Kiirani (d. 893/1488) attributed this position
to the majority of rhetoricians. The same view was also adopted by ‘Izz al-Din Ibn “Abd al-Salam
(d. 660/1262) in al-Isharah ila al-Ijaz fi Ba‘'d Anwa‘ al-Majaz and by Fakhr al-Din al-Razi (d.
606/1210) in Nihdyat al-Iljaz fi Dirdayat al-I jaz.

The View That Kindyah Is Always Metaphorical: According to al-Zamakhshar1 (d.
538/1144), kinayah is, from the perspective of the intended meaning, necessarily a form of majaz. In
his commentary on Qur'an 2:235, he defines kinayah as “expressing something not through the
expression originally assigned to it, but through another expression.” According to this approach,
because the expression is not employed for its literal meaning but rather for an indirectly intended
meaning, kinayah should be classified as a form of majaz (‘Abri, 2005, p. 20).

The Intermediate View (Neither Literal nor Metaphorical): According to al-Sakkak,
kinayah is neither haqiqah nor majaz. It cannot be considered literal because the intended meaning
is not the original meaning of the expression but only its necessary implication. Nor can it be
considered metaphorical because majaz requires a contextual indicator that prevents the literal
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meaning from being intended. In his view, kinayah occupies an intermediate position between
haqgigah and majaz. Al-Qazwini also supports al-Sakkaki's position on this issue (Sehri, 2008, p. 192).

According to the majority of rhetoricians, kindyah is superior to explicit expression (sarih).
This superiority stems from the semantic transition from the malziim to the lazim. In the verse N5
ol 833 2l Do not turn your cheek away from people" (Lugman, 31/18), the expression iy
derives from the image of a camel whose neck is bent because of illness and is used to depict an
arrogant person turning away from others. Thus, arrogance is associated with illness, creating a
powerful and concrete representation. Conveying the same semantic richness through an equally

concise explicit expression would be extremely difficult (Sami, 2017, p. 154).
2. Kinayah and Its Nature in Islamic Jurisprudence

Kindyah, which has been widely used in Islamic societies, attracted the attention of jurists
from an early period. They devoted considerable attention to the question of what legal consequences
allusive expressions may produce. In terms of its indication of meaning, kindyah occupies a position
between hagigah and majaz and, for this reason, has constituted a problematic area for jurists (‘Abri,
2005, p. 21). This is because a jurist must derive from an allusive expression a binding legal ruling that
can be applied in practice.

The principal issue is determining whether the allusive expression is used in its literal sense
or in its metaphorical sense, the latter being capable of producing legal consequences. In order to
eliminate this ambiguity, jurists have taken into account not only the allusive wording itself but also
the speaker’s intention and the indication of the circumstances (qarinah). Thus, intention and
contextual indication became the two determining factors in the interpretation of kindyah in Islamic
jurisprudence (Kurban, 2013, p. 89).

This approach has led kinayah to assume an effective role particularly in certain areas of
jurisprudence. In the literature of usil al-figh, allusive expressions are most frequently discussed in
connection with divorce (faldg), marriage (nikah), manumission ( itg), slanderous accusation
(gadhf), acknowledgment (igrar), oaths (yamin), and vows (nadhr) (Kurban, 2013, p. 89).

2.1. Sar1h in Islamic Jurisprudence

The lexical definition of sarih was provided previously in the section on kinayah in rhetoric.
Technically, sarih is defined as “an expression that indicates the formation of a contract or the
occurrence of a legal act without leaving room for any alternative interpretation” (fhvangomo & Hasan,
2024, p. 356). Explicit expressions may be used not only in their literal sense but also metaphorically.
This is because the criterion for an expression to be considered sarih is not that it must necessarily
be literal, but that the intended meaning be understood clearly and without ambiguity. Thus, the
statement “I bought this property for such-and-such an amount” is sarih because, in terms of its
indication of a sale, it constitutes a legal (shar 7) literal usage. Likewise, the expression “if I eat from
this tree, you are divorced” is considered sarih because, although it involves a metaphorical usage,
the intended meaning is clear (Kurban, 2013, p. 89).

Whether an expression is regarded as sarih may also depend on customary usage. If, in a
given society, the phrase “you are forbidden to me” is commonly used to effect divorce, it acquires
the legal status of an explicit expression within that society. Accordingly, if a person says to his wife,
“you are forbidden to me,” the divorce takes effect regardless of his intention (Nevevi, 1412, 8/125).

2.2. The Legal Effect of Sarth

The general rule concerning sarih expressions is that the legal effect is established merely
by uttering the expression, without any need to investigate the speaker’s intention. Unless there is a
strong contextual indicator to the contrary, the meaning for which the expression was originally
designated is taken as authoritative, and the apparent intention is deemed legally effective. Therefore,
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in verbal legal acts performed through explicit expressions, a speaker’s claim that “I did not intend
this” or “I intended another meaning” is not accepted unless it is supported by clear evidence.

For example, when a man says to his wife, “I divorce you,” the statement is regarded as an

explicit expression of divorce and consequently gives rise to the legal effects associated with taldg
(Casim, n.d., p. 352).

2.3. Definition of Kinayah in the Literature of Islamic Jurisprudence

In the literature of Islamic jurisprudence, kindyah is addressed beyond the theoretical
framework of rhetoric and is examined primarily in terms of the conditions under which it produces
legal effects. Al-SarakhsT defines kindyah as “anything whose intended meaning remains concealed
until it becomes evident through an indication and whose meaning itself is subject to uncertainty”
(Kesgin, 2016, p. 272). This definition indicates that, in Islamic jurisprudence, the scope of kinayah
includes not only expressions that retain the possibility of their literal meaning while indicating
another meaning through intention and context, but also their written and gestural forms and, in
certain cases, declarations expressed through actions.

2.4. The Legal Effect of Kinayah: Intention and Contextual Indication

Since allusive expressions involve uncertainty between different possible meanings, kinayah
produces legal effect only through intention or through contextual indicators and circumstantial
evidence that function in place of intention. Intention is the primary element that removes this
uncertainty and determines the intended meaning (Casim, n.d., p. 354). Within the scope of
circumstantial indication, three situations may be regarded as legally determinative: a state of anger,
a situation in which divorce is being discussed, and a state of consent (Kesgin, 2016, p. 279). These three
circumstances play a decisive role in determining the legal consequence attached to an allusive
expression in practice.

A concrete example of this may be seen when a woman asks her husband for a divorce and,
immediately following this request, the husband says to her, “Observe your waiting period (gs1).”
According to al-Sarakhsi, the existing daldlat al-hal (circumstantial indication) removes the
expression from the category of kinayah and gives it the legal effect of an explicit (sarih) expression.
Accordingly, divorce (taldq) legally takes effect through this declaration. At this stage, even if the
husband claims that he did not intend divorce, his statement is not accepted judicially (gada ‘an),
because the expression was uttered immediately after the wife’s request for divorce; it is therefore
legally treated as having been made with the intention of divorce (‘Abri, 2005, pp. 80-81).

2.5. Approaches of the Legal Schools to Kinayah: The Balance Between Intention,
Contextual Indicator, and Circumstantial Evidence

Although the legal schools generally place intention at the center of determining the legal
effect of kinayah, they differ regarding the extent to which circumstantial evidence and contextual
indicators are decisive. These differences are summarized below and will then be discussed in detail.

The Hanafis (and One Reported View from the Hanbalis)

According to the Hanafis and one view transmitted from the Hanbalis, allusive expressions
produce legal consequences only in conjunction with the speaker’s intention and the indication
provided by the surrounding circumstances. For example, if a man says to his wife, “You are ba 'in,”
it is necessary to determine whether he intended divorce by this expression or whether the existing
circumstances indicate divorce. This is because the term ba in lexically means “separated” and may
refer either to divorce or simply to separation from the house or family. Therefore, the principal
factor determining whether divorce has taken place is the husband’s intention. If the statement was
uttered with the intention of divorce, divorce occurs. With regard to circumstantial indication, a state
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of anger, the fact that divorce is being discussed, and a state of consent are regarded as determinative
in establishing the legal effect of an allusive expression (Kesgin, 2016, p. 278).

The Malikis: The Distinction Between Explicit and Implicit Kinayah

According to the Malikis, allusive expressions are divided into two categories: explicit and
implicit. Expressions classified as explicit kindyah are treated like sarih expressions, and intention
is not required. In the case of implicit kinayah, however, the legal effect depends on intention, while
circumstantial indication is not taken into consideration. Accordingly, if the husband does not intend
divorce, no divorce occurs; if he does intend divorce, it takes effect. If one divorce is intended through
an implicit allusive expression, one divorce occurs; if two or three divorces are intended, the number
intended takes effect (Kesgin, 2016, p. 279).

The Shafi‘is: Intention as a Requirement

According to the Shafi‘T school, divorce does not take place through allusive expressions
unless the husband, or a person authorized by him, intends divorce. Circumstantial indication is not
regarded as legally determinative in this respect. Thus, if a husband uses an allusive expression
toward his wife and subsequently states, “I did not intend divorce by this statement,” his declaration
is accepted and it is ruled that no divorce has occurred. In addition, divorce through allusive
expressions takes effect according to the number intended. Even if a person verbally mentions “one
divorce” while intending more than one, the intended number is taken into account. For example, if
a man says to his wife, “You are alone,” intending two or three divorces, divorce is deemed to have
occurred in accordance with the number intended. According to the Shafi‘Ts, divorce effected through
allusive expressions is not ba in but raj 7 divorce (Kesgin, 2016, p. 279). The issue of wagf, however, is
treated as an exception to this rule. In matters of wagf, circumstantial evidence and contextual
indicators are considered effective in determining the legal implication of allusive expressions. For
instance, the statement “I have given this in charity on the condition that it is neither sold nor gifted”
is treated as equivalent to an explicit expression with respect to wagf.

The Hanbalis: Cases in Which Contextual Indicators Are Strong

As for the Hanbalis, they maintain that kinayah does not require intention in three situations:
a state of hostility, a state of anger, and a situation in which the wife asks a question concerning
divorce. In these circumstances, even if the husband did not intend divorce, divorce takes effect
because there is a contextual indicator pointing to that meaning. Ibn Qudamah (d. 620/1223) states
that this is the view preferred by al-Khiraqt (d. 334/946) and others. According to another report
within the Hanbalt school, however, kinayah produces legal effect only when accompanied by
intention.

The Approach of Ibn Taymiyyah and Ibn Rajab

Some jurists, such as Ibn Taymiyyah (d. 728/1328) and Ibn Rajab (d. 795/1393), argued that
circumstantial indication plays a more decisive role in the interpretation of kinayah. According to
them, circumstantial evidence may independently substitute for an explicit declaration of intention.
Their position is succinctly expressed in the maxim: “In allusive expressions, circumstantial
indication renders them explicit.” Accordingly, they held that allusive expressions accompanied by
clear circumstantial indications in matters such as divorce and slanderous accusation (gadhf) should
be treated as having the legal status of sarih expressions (‘Abri, 2005, p. 66).
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Table 1. The Balance Between Intention, Contextual Indicators, and Circumstantial Evidence in
Kinayah
School / Scholar The Role of Intention in Circumstantial Evidence /

Kinayah Contextual Indicators

Hanafis and one reported view
from the Hanbalis

Intention constitutes the primary
basis for the legal effect of
allusive expressions.

Circumstantial evidence is taken
into consideration. Factors such as
anger, discussions concerning
divorce, and consent are regarded
as determinative.

not required.

Malikis Intention is not required in | Circumstantial evidence is not
explicit kinayah, whereas it is | taken into account in cases of
indispensable in implicit kinayah. | implicit kinayah.

Shafi‘ts Intention is a necessary condition | Circumstantial  evidence  is
in allusive expressions. generally not recognized as

legally effective.

Hanbalis In certain situations, intention is | Hostility, anger, and situations

involving a request or inquiry

from the wife are regarded as
strong contextual indicators.

Ibn Taymiyyah and Ibn Rajab Intention assumes a secondary | Circumstantial  evidence  is
role, and circumstantial evidence | considered both strong and
may be sufficient on its own. decisive.

2.6. Kinayah in Juristic Applications and the Related Legal Maxims

In Islamic jurisprudence, kindyah is most frequently encountered in the fields of personal
status law and legal transactions. Within these two domains, issues such as divorce (falag), marriage
(nikah), gifts (hibah), commercial transactions, slanderous accusation (gadhf), and zihar occupy a
particularly prominent place. The significance of kindyah in jurisprudence lies primarily in its
capacity to produce legal consequences. Therefore, this section presents examples of the use of
kinayah in everyday life and evaluates the legal consequences arising from these examples. This
evaluation is based on a set of legal maxims formulated by jurists regarding allusive expressions.
The relevant maxims will first be presented in the form of a list, after which examples related to
divorce, marriage, gifts, commercial transactions, slanderous accusation, and zihar will be analyzed
in order to examine their legal implications and their relationship to these principles.

Fundamental Legal Maxims Related to Kinayah in Islamic Jurisprudence

1. An explicit (sarth) expression produces legal consequences by itself, whereas kinayah
requires an external element, such as intention or a contextual indicator.

2. An expression that is explicit and legally operative in one context is not regarded as
kindyah in another context.

3. An explicit expression does not become kindyah through intention.
4. If the explicit meaning is impossible, the expression is interpreted as kinayah.
5. There is no allusion based upon another allusion (/@ kinayata fi kinayah).

6. A written statement whose addressee is unspecified transforms an explicit expression into
kinayah.

7. An allusive expression assumes the legal status of the matter to which it alludes.

8. Legal acts that are not independently established by the individual and require witness
testimony cannot be validated through kinayah.
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9. If an expression cannot be interpreted according to either its explicit or allusive meaning,
it is considered legally ineffective.

10. The author of an allusive expression is deemed credible under oath.
11. Legal rulings that are invalidated by doubt cannot be established through kinayah.

12. In legal acts that fall within the exclusive authority of the individual, kinayah
accompanied by intention has the same legal effect as an explicit expression.

13. What is invalid as an explicit expression is likewise invalid as kinayah.
14. No prescribed punishment (kadd) is imposed in cases of ta rid.

15. The fundamental principle in speech is explicitness.

16. The fundamental principle in speech is literal meaning (hagigah).
2.6.1. Kinayah and Related Legal Maxims in the Law of Divorce

If a man says to his wife, ik (7 have divorced you), and later claims, “By this statement I
intended zihar,” his claim is not accepted. This is because the expression of divorce is explicit (sarih)
and legally operative in the context of divorce; therefore, it cannot be treated as kinayah in the context
of zihar. The same principle applies in the reverse situation. If a man performs zihar by saying to his
wife, “You are to me like the back of my mother,” and then claims, “By this statement I intended
divorce,” his claim is likewise rejected. The wording of zihdr is explicit in its own legal domain and
therefore cannot function as kinayah for divorce (‘Abri, 2005, p. 58). This juristic approach is based
on the maxim: “An expression that is explicit and legally operative in one context is not regarded as
kindyah in another context” (‘Abri, 2005, p. 57). This example demonstrates that, in Islamic
jurisprudence, when an expression produces legal effect explicitly within its own legal domain, it
cannot be reassigned as kinayah in another legal context. Thus, explicitness is determined not merely
by context but by the legal domain for which the expression has been conventionally established.

If a man says to his wife, ¢! (Observe your waiting period), the statement produces a
legal consequence only after the speaker’s intention is determined. If he says, “I did not intend
divorce; I meant that she should count the dirhams,” and the circumstantial evidence supports his
claim, his statement is accepted. If, however, he says, “I intended divorce,” divorce takes effect
(“Abri, 2005, p. 75). This approach reflects the maxim: “An explicit expression produces legal
consequences by itself, whereas kinayah produces legal consequences through something external to
it, such as intention or a contextual indicator” (*Abri, 2005, p. 62). In allusive expressions, therefore,
the legal consequence is determined not by the wording alone but through external factors such as
intention and circumstantial evidence. This clearly shows that the basic distinction between sarih
and kinayah emerges in the conditions under which legal effect is established.

If a man ties up his wife and then says to her, etialh (I have divorced you), this expression,
although normally explicit in divorce, may become allusive because of the surrounding
circumstances. The speaker’s intention determines what he actually meant. If he says, “I intended
divorce,” the divorce takes effect; if he says, “I intended to release her from her bonds,” no divorce
occurs. This is because the verb (b lexically means “to release” (Giines, 2010, p. 729), and the
circumstantial context supports that meaning. In other words, without the act of binding her, which
constitutes the relevant circumstantial indication, it would not have been possible for the explicit
expression to acquire an allusive meaning. This follows from the maxim: “An explicit expression
does not become kindayah through intention alone” (‘Abri, 2005, p. 77). The example therefore shows
that an explicit expression may acquire the legal status of kinayah only through strong circumstantial
evidence; intention by itself is insufficient to transform an explicit expression into an allusive one.

www.turkishstudies.net/religion



2868 Muhammet Mustafa Urkmez - Necla Yasdiman Demirdéven

If a man says to his wife, 33aly <l (You are one), the expression is open to more than one
interpretation. He may intend merely to describe one of her qualities, such as “you are unique among
your people,” “you are the only one for me,” or “you are unique among women in beauty, grace, or
affection.” At the same time, however, the expression may also mean “you are one divorce.” In this
case, the statement constitutes kindyah for divorce and produces legal effect only after the speaker’s
intention is examined. If he intended divorce, divorce takes effect; if he did not, it does not. This
issue is governed by the maxim: “An explicit expression produces legal consequences by itself,
whereas kinayah produces legal consequences through something external to it, such as intention or
a contextual indicator.” This example clearly demonstrates that where an expression is semantically
open to several interpretations, the legal category of kinayah becomes operative and the legal
consequence is determined not from the apparent wording alone but directly from the speaker’s
intention.

If a man says to his wife, 138 &wds &liay (7 have sold you yourself for such-and-such a price),
and she responds, <4l (7 have bought [it]), the statement cannot be interpreted according to its
explicit meaning, because a free person cannot be sold or owned. Therefore, the expression is treated
as kindyah for 4Aa (khul, divorce in return for consideration). The transition from the explicit
meaning to the allusive meaning is governed by the maxim: “If the explicit meaning is impossible,
the expression is interpreted as kinayah” (“Abri, 2005, p. 85). This approach demonstrates that when
the explicit meaning of an expression is rationally or legally impossible, Islamic jurisprudence directs
the wording toward an allusive meaning, thereby determining the legal consequence through a
juristic maxim based on the impossibility of the literal interpretation.

If a man says to his wife, b <l (You are firee), the statement cannot be interpreted according
to its explicit meaning because it provides no legally meaningful description. The woman is already
free independently of his statement, and merely informing someone of an already established fact
has no legal effect. The expression is therefore interpreted according to its allusive meaning, namely
divorce (“Abri, 2005, p. 86). This follows from the maxim: “If the explicit meaning is impossible,
the expression is interpreted as kinayah” (‘Abri, 2005, p. 85). It may therefore be concluded that
where the explicit meaning is incapable of producing a legal effect, the wording is redirected toward
its allusive meaning, and linguistic gaps arising in legal interpretation are resolved through juristic
maxims.

If a person writes (i FA>39) (My wife is separated) and intends divorce by this statement,
the divorce does not take effect. As al-Shirazi (d. 476/1083) states in al-Muhadhdhab, writing is
regarded as kinayah in usil al-figh, and one kindyah cannot be validated through another kinayah.
The maxim underlying this ruling is: “There is no allusion based upon another allusion” (/@ kinayata
f1 kinayah) (‘Abri, 2005, pp. 89-90). This observation indicates that, for kinayah to produce legal
consequences in Islamic jurisprudence, its structure of indication must remain single-layered;
supporting one allusive expression through another is not considered sufficient to generate legal
effect.

If a man writes the word “divorce” to his wife but does not address the writing directly to
her, the unspecified addressee causes the written statement to acquire the legal status of kinayah. If
he intended divorce, divorce takes effect; if he did not intend it, no divorce occurs (‘Abri, 2005, p.
99). The maxim that led jurists to this view is: “A written statement whose addressee is unspecified
transforms an explicit expression into kinayah” (‘Abri, 2005, p. 96). This case demonstrates that,
despite the explicit content of the wording, ambiguity concerning the addressee may reduce it to the
status of kinayah. It thus shows that the element of direct address constitutes one of the fundamental
criteria determining the legal value of an expression in Islamic jurisprudence.
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2.6.2. Kinayah and Legal Maxims in the Marriage Contract

A Woman Observing the Waiting Period ( ‘Iddah): In the marriage contract, precision in
wording is essential. If a husband says to his wife, who is still observing her waiting period, <kia g3
(I have married you), the explicit meaning of the statement is legally impossible because a marriage
contract with a woman who is still in her ‘iddah cannot be valid until the waiting period has ended.
Consequently, the expression is interpreted as kinayah for raj ‘ah (the resumption of the marital
relationship) (‘Abri, 2005, p. 86). The juristic maxim underlying this interpretation is: “If the explicit
meaning is impossible, the expression is interpreted as kinayah” (‘Abri, 2005, p. 82). This approach
demonstrates that, in legal transactions such as marriage, when the explicit meaning cannot be
realized in practice, the expression is necessarily redirected toward an allusive meaning. It further
reveals that, in usil al-figh, the conditions of legal validity play a decisive role in determining the
legal value of an expression.

Marriage Through the Language of Gift (Hibah): If a woman says to a man in the
presence of witnesses, “I have given myself to you as a gift,” the statement is regarded as kinayah in
the context of marriage. This is because the term hibah is, in its original sense, explicit in denoting
the gratuitous transfer of ownership. However, when employed in the context of marriage, it assumes
the legal status of a marriage contract, and the legal rules governing gifts are no longer applicable.
In this case, the rules associated with marriage, including the obligation of mahr and other marital
rights and responsibilities, become effective (“Abri, 2005, p. 93).

In this issue, jurists applied the maxim: “An allusive expression assumes the legal status of
the matter to which it alludes.” Here, the term hibah is used allusively to indicate marriage. Since
one of the essential conditions of marriage—the presence of witnesses—has been fulfilled, the legal
consequences associated with marriage, rather than those associated with a gift, become operative
(“Abri, 2005, p. 92). This example demonstrates that an expression used as kinayah produces the
legal consequences of the contract to which it alludes. In Islamic jurisprudence, the determining
factor is therefore not the original meaning of the expression itself, but rather the legal context in
which it is employed and the fulfillment of the complementary legal conditions.

The Requirement of Witnesses: If a man says to a woman in the presence of witnesses, “I
have made you lawful for myself,” the precise intention behind the statement cannot be determined,
and the expression consequently assumes the character of kindayah. According to the consensus of
jurists, contracts such as marriage cannot be concluded through allusive expressions. One of the
essential conditions of marriage is the presence of witnesses; however, it is impossible for witnesses
to ascertain the speaker's internal intention. The legal basis for the invalidity of such contracts is the
maxim: “Legal acts that are not independently established by the individual and require witness
testimony cannot be validated through kindyah” (‘Abri, 2005, p. 107). This observation demonstrates
that clarity of expression is indispensable in legal transactions that depend on witness testimony.
Since the speaker's intention in allusive expressions is known only to the speaker, such expressions
are considered unsuitable for establishing contracts because they do not allow for objective
verification.

2.6.3. Kinayah and Legal Maxims in Manumission (‘Itq)

If a man says to his male slave, “Observe the waiting period” or “Purify your womb,” while
intending manumission ( itg), the slave is not emancipated. This is because expressions such as
“observe the waiting period” and “purify the womb” are not linguistically applicable to a male slave
(‘Abri, 2005, p. 88).

In this case, the statement cannot be interpreted either according to its explicit (sarih)
meaning or as kinayah. Whenever it is impossible to act upon an expression according to either of

www.turkishstudies.net/religion



2870 Muhammet Mustafa Urkmez - Necla Yasdiman Demirdéven

these interpretive categories, the following maxim is applied: “If an expression cannot be interpreted
according to either its explicit or its allusive meaning, it is legally ineffective” (Abri, 2005, p. 86).

This evaluation demonstrates that, when an expression cannot be assigned either an explicit
or an allusive meaning, it entirely loses its capacity to produce legal consequences. In usil al-figh,
the establishment of a legal ruling therefore depends upon the expression remaining within a
recognizable semantic framework.

2.6.4. Kinayah and Legal Maxims in Qadhf (Criminal Law)

If a person says to another, “O wicked one, O sinner, O vile person,” or says to a woman,
“You like being alone,” such expressions are regarded as allusive statements related to gadhf. If the
speaker intends by these words to accuse the person of fornication, the prescribed punishment (kadd)
is imposed. However, if the speaker denies under oath that the statement was intended as an
accusation of fornication, his denial is accepted as truthful. In issuing this ruling, jurists relied on the
maxim: “The person who employs kinayah is deemed credible by his oath” (‘Abri, 2005, p. 74). This
approach demonstrates that, in areas such as gadhf, which entail severe criminal consequences,
allusive expressions acquire legal effect only when accompanied by a clear intention; otherwise,
doubt is removed through an oath and the punishment is not imposed.

If a person makes an accusation of fornication against a woman through an allusive
expression such as “So-and-so does not repel a hand that reaches out to her,” the legal schools differ
as to whether the speaker should be subjected to the prescribed punishment for gadhf (‘Abri, 2005,
p. 113).

The Hanafis and Hanbalis maintain that the prescribed punishment is not established in
cases of gadhf expressed through kinayah. Their reasoning is that “this constitutes doubt, and doubt
entails possibility and uncertainty.” In support of this view, they cite the Prophetic report, “Ward off
the prescribed punishments in cases of doubt” (Beyhaki, 1424, 8/57, no. 15922). An explicit
expression (sarih) fully conveys the intended meaning, whereas kinayah is deficient in this respect
because it does not express the intended meaning with the same degree of certainty. Since this
deficiency creates doubt, the prescribed punishment cannot be imposed (“Abri, 2005, p. 112).

The Malikis and Shafi‘ts, by contrast, hold that the prescribed punishment may be
established through an allusive expression, just as it may through an explicit expression, provided
that the speaker’s intention is examined. If the speaker intended an accusation of fornication, the
statement constitutes gadhf and the prescribed punishment becomes applicable. Their argument is
that, in terms of custom and usage, an allusive expression may sometimes function in place of an
explicit expression, even though the wording was originally assigned to another meaning. If,
however, the speaker denies having such an intention, the prescribed punishment is not imposed
(“Abri, 2005, p. 113). This is because, without intention, kindyah cannot attain the status of an explicit
expression, and the punishment is excluded in accordance with the maxim: “Legal rulings that are
invalidated by doubt cannot be established through kinayah” (‘ Abri, 2005, p. 109). This disagreement
demonstrates that the legal force of allusive expressions in criminal law is measured differently by
the legal schools: one approach gives priority to the principle of doubt, whereas the other makes the
speaker’s intention the decisive criterion.

Jurists also disagreed over whether a person who indirectly accuses another of fornication
through ta 7id, by saying, for example, “I do not commit fornication,” should be subjected to the
prescribed punishment (Nesefi, 1316, 1/247).

According to the majority of jurists, it is not permissible to impose the prescribed
punishment for an accusation of fornication expressed through ta 7id. They cite as evidence the verse:
“There is no blame upon you for indirectly expressing your desire to marry women who are observing
the waiting period after the death of their husbands, or for concealing such an intention within
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yourselves... But do not resolve upon the marriage contract until the prescribed waiting period has
expired” (al-Bagarah, 2/235). Al-ShafiT (d. 204/820) states: “God permitted fa 7id in a matter in
which the contract itself is prohibited. This indicates that za 7id is the opposite of explicit expression.”
Since an explicit statement is clear whereas kinayah is susceptible to uncertainty, a prescribed
punishment cannot be imposed on the basis of an ambiguous expression. The maxim underlying the
majority view is therefore: “There is no hadd in ta rid” (Maverdi, 1414, 13/261).

The Malikis, however, accept that the prescribed punishment may also be imposed for gadhf
expressed through ta rid. They support this position with an incident reported from the period of
‘Umar b. al-Khattab (d. 23/644). According to the report, a man said to another, “My mother and
father do not commit fornication.” When the matter was brought before ‘Umar, he consulted the
Companions of the Prophet. They stated, “We do not see in his statement anything that requires the
prescribed punishment; he has merely praised his mother and father.” Nevertheless, ‘Umar treated
the statement as an indirect accusation of fornication through ta 7id and imposed the prescribed
punishment (Kurtubi, 1418, 2/641). On the basis of this practice, the Malikis argued that fa 7id may
produce legal consequences, particularly when hostility exists between the parties and the expression,
according to customary usage, clearly evokes the meaning of gadhf. This disagreement shows that
ta rid, as a more indirect mode of expression than kindayah, is generally regarded as having limited
capacity to produce criminal liability: while the majority prioritize the principles of doubt and
uncertainty, the Malikis regard context and hostility between the parties as decisive factors.

2.6.5. Kinayah in the Law of Transactions (Mu'amalat)

If a person says to another, “I have given this car to you as a gift,” the listener will ordinarily
understand the statement according to the explicit meaning of the word hibah; that is, the speaker
intends to transfer ownership of the car without compensation. If the speaker later demands payment
and claims, “I intended this to mean that I was selling the car,” his statement is not taken into
consideration. This ruling is based on the maxim, “The fundamental principle in speech is
explicitness.” Accordingly, the explicit meaning is given precedence over an allusive interpretation.
This example clearly demonstrates that, whenever the explicit meaning of an expression is both
possible and legally valid, an allusive interpretation is disregarded. In Islamic jurisprudence, priority
is therefore given to preserving the clear and established meaning of an expression.

If a person says to another, “I have lent you this book for one week,” and later demands
payment, claiming, “I intended it as a lease agreement,” his claim is not accepted. According to the
maxim, “The fundamental principle in speech is literal meaning,” the legal effect generated by the
explicit meaning of the loan agreement is preferred (Haydar, n.d., 1/21). This approach demonstrates
that the legal consequences arising from the established and explicit meaning of an expression take
precedence over a subsequently asserted allusive interpretation. Legal certainty in Islamic
jurisprudence is therefore maintained by giving priority to the apparent meaning of the wording.

If a person says to another, “I have given you this book as a gift for ten dinars,” the statement
constitutes kinayah for a sale transaction. In its original sense, hibah is an explicit expression
denoting the gratuitous transfer of ownership. However, the mention of compensation in the sentence
transforms the explicit meaning of 4ibah into the allusive meaning of a sale (‘Abri, 2005, p. 81). In
other words, the reference to payment causes the term hibah to function as kindyah for a commercial
transaction. If compensation had not been mentioned and the speaker had merely claimed that he
intended a sale, his statement would not have been accepted. This follows from the maxim, “An
explicit expression does not become kinayah through intention alone.” This example clearly
demonstrates that an explicit expression may be redirected toward an allusive meaning only through
a linguistic or contextual indicator. Intention by itself is insufficient to transform an explicit meaning
into kindayah.
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If a creditor says to a debtor, “I have given you my claim against you as a gift,” the expression
constitutes kinayah for the remission of debt (ibra ), and the remission takes effect without requiring
the debtor's consent. In this context, the allusive expression hibah acquires the legal status of an
explicit expression. In unilateral legal acts such as ibra’, allusive expressions produce legal
consequences when accompanied by the speaker's intention (Kalytlibi & Biirelsi, 1417, 3/493). The
juristic basis for this ruling is the maxim, “In legal acts that fall within the exclusive authority of the
individual, kinayah accompanied by intention has the same legal effect as an explicit expression.”
This example demonstrates that, in unilateral legal transactions, allusive expressions may acquire the
legal force of explicit expressions when supported by intention. Consequently, the legal outcome
depends not on the will of the other party but on the nature of the legal act itself.

2.6.6. Kinayah and Legal Maxims in Zihar

If a woman says to her husband, “You are like my father,” this expression may be regarded
as one of the allusive forms of zihar with respect to the husband, because it can indicate either zihar
or a comparison with the father in terms of respect, status, or affection. However, when such a
statement is uttered by the wife, zihar does not take effect. This is because even if she were to use
the explicit formula, “You are to me like the back of my father,” the statement would not produce
the legal effect of zihar (Serahsi, 1431, 6/74-76).

An expression that is legally ineffective in its explicit form cannot become legally effective
merely by being interpreted as kindyah. The reason is that an explicit expression is stronger than an
allusive one. Therefore, if a legal ruling cannot be established through the stronger form, namely
sarih, it cannot be established through the weaker form, namely kinayah. This approach is based on
the maxim: “What is invalid as an explicit expression is likewise invalid as kinayah.”

This example clearly demonstrates that when an expression does not produce legal effect in
its explicit form, it cannot generate legal consequences through an allusive interpretation either. In
usil al-figh, a legal ruling cannot be established through the semantically weaker category of kinayah
unless there is first a valid basis for it in explicit expression.

3. Comparison of the Conception of Kinayah in Rhetoric and Usil al-Figh

Although kinayah is a concept shared by rhetoric, jurisprudence, and usii! al-figh, it has
acquired different functions in accordance with the objectives and methodologies of these disciplines.
While rhetoric examines kindayah as a mode of expression that enhances the semantic and stylistic
value of discourse, jurisprudence and usii/ al-figh focus on its capacity to express legal intention and
generate legal consequences. Consequently, the same linguistic structure is regarded in rhetoric as a
means of expression and semantic indication, whereas in jurisprudence it becomes a form of
declaration whose legal implications are determined through intention, contextual indicators, custom,
and context.

3.1. Divergence in Terms of Scope and Means of Expression

The first point of divergence between the two disciplines concerns the scope of kinayah.
Scholars of rhetoric primarily examine kinayah within the framework of the relationship between
wording and meaning, whereas jurists extend the concept to include not only verbal expressions but
also writing, gestures, and certain actions as indirect means of expressing legal intention. As a result,
kinayah is studied in rhetoric principally as a form of verbal indication, while in jurisprudence it
assumes a broader function as a means of expressing legal intent (Kesgin, 2016, p. 273). This
difference demonstrates that rhetoric focuses on how meaning is expressed, whereas jurisprudence
is concerned with the means through which intention produces legal consequences.
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3.2. Divergence in Terms of Classification Criteria

In the conventional classification employed in rhetorical literature, expressions are
categorized as haqiqah, majaz, and kinayah according to their semantic characteristics. In
jurisprudence and usil al-figh, however, classification is based primarily on the degree of legal
clarity conveyed by an expression, resulting in the distinction between sarih and non-sarih
expressions. Within this framework, the decisive criterion is not merely the semantic nature of the
expression but rather the extent to which it clearly indicates a particular legal act and whether the
establishment of a legal ruling requires intention or contextual indicators (Aktas & Samar, 2022, p.
154). Thus, rhetorical classification aims to explain semantic relationships, whereas juristic
classification seeks to determine the degree of legal binding force carried by an expression.

3.3. Determining Meaning and the Function of Intention

One of the fundamental differences between the two disciplines emerges in the identification
of allusive meaning and in determining the consequences arising from that meaning. In rhetoric, the
allusive meaning is derived through a cognitive transition from the literal meaning of an expression
to its necessary implication. This transition depends not only on textual context (siyaq and sibag) but
also on customary associations and the rational or cultural relationship between the makni bih and
the makni ‘anh. Moreover, preserving the possibility of the literal meaning is regarded as a
characteristic that expands the semantic scope of kind@yah and enhances its expressive power.

In jurisprudence, however, the legal effect of an allusive expression depends primarily on
the speaker's intention or on strong contextual indicators derived from the circumstances. Jurists
therefore evaluate allusive expressions by considering the nature of the legal act, the wording
employed, customary practice, the circumstances of the parties, and other contextual factors. The
legal schools also differ in the importance they assign to intention and circumstantial evidence.
According to the Hanafis, divorce through allusive expressions depends either on intention or on
circumstantial indication. The Malikis divide allusive expressions into explicit and implicit
categories, treating explicit kinayah as equivalent to sarih expressions and therefore not requiring
intention, while making the legal effect of implicit kinayah dependent upon intention. According to
the Shafi‘ts, divorce cannot occur through allusive expressions unless the husband, or a person
authorized by him, possesses the intention to divorce (Kesgin, 2016, pp. 278-279). Some Hanbali
scholars, however, maintain that kindyah may produce legal consequences without requiring
intention in cases involving litigation, anger, or situations in which the wife raises the issue of divorce
(“Abri, 2005, p. 66).

Accordingly, the contextual and customary elements that facilitate the construction of
meaning in rhetoric assume a different function in jurisprudence, namely the identification of legal
intention and the determination of binding legal consequences (Sehri, 2008, p. 192).

3.4. The Simultaneous Intention of Literal and Metaphorical Meanings

Rhetoric and usil al-figh approach the simultaneous intention of literal and metaphorical
meanings differently.

When the definition of kindyah in rhetoric is examined, it becomes clear that the literal
meaning is not completely excluded; however, the principal intention is directed toward the allusive
meaning implied by the expression (Saidi, 1438, 1/538). In usil al-figh, by contrast, this issue has
been discussed within the broader debate concerning the simultaneous combination of literal and
metaphorical meanings. Three principal approaches emerged among the legal schools.

Those Who Reject the Simultaneous Intention of Literal and Metaphorical Meanings
Hanafi legal theorists and some Shafi‘1 scholars did not consider it possible for a single expression,
within one instance of usage, to operate simultaneously through two distinct modes of indication so
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as to convey both its literal and metaphorical meanings (Kahveci, 2011, p. 39). The Hanafis explained
this by analogy with the impossibility of the same property being, in a single instance of use, both
one’s own property and an item borrowed from another person (Ayran, 2017, p. 91).

Those Who Accept the Simultaneous Intention of Literal and Metaphorical Meanings
Imam al-Shafi‘1, the Malikis, and the Hanbalis regarded it as both permissible and possible to intend
both meanings in the same usage, provided that the two meanings are not mutually contradictory and
that no obstacle prevents their combination. According to these scholars, a person may internally
intend two compatible meanings through a single expression, and such a usage is neither rationally
nor legally impossible (Kesgin, 2016, p. 270).

Al-Ghazali’s Conditional Approach

According to Abu Hamid al-Ghazali, although the simultaneous intention of literal and
metaphorical meanings is rationally possible, it is not linguistically possible in singular expressions.
It is, however, linguistically possible in dual and plural forms (Gazzali, 1993, pp. 240-241). Thus,
while the coexistence of meanings is treated in rhetoric as a semantic possibility, in Islamic
jurisprudence it is additionally evaluated in terms of linguistic usage and the conditions under which
legal consequences may arise.

3.5. Divergence in Terms of Rhetorical Value and the Strength of Legal Indication

In rhetoric, kindyah is considered more eloquent than explicit expression in contexts where
the rhetorical situation requires it, because it leads the recipient to the intended meaning through an
indication or necessary implication rather than conveying it directly. The recipient’s discovery of the
meaning through a cognitive process enhances the impact and persuasive force of the expression.
Nevertheless, the superiority of kindyah is not absolute; it is limited by the communicative purpose
and the requirements of the rhetorical context (Mendhic Cami‘ati’l-Medineti’l-*Alemiyye, 1433, p.
291).

In jurisprudence, by contrast, an explicit expression (sarih) is regarded as stronger than
kinayah because of the clarity with which it indicates the relevant legal consequence and because, as
a general rule, it produces legal effect without requiring intention. The legal effectiveness of kinayah,
however, is completed through intention or strong contextual indicators depending on the type of
legal act involved. Accordingly, kindayah is not entirely devoid of legal effect; in areas such as divorce
(talag), manumission ( ‘ifq), oaths, and vows, it may produce legal consequences when the necessary
conditions are fulfilled. In areas such as marriage and prescribed punishments (hudiid), however, its
effect may be evaluated more restrictively. This difference demonstrates that rhetoric prioritizes
expressive impact, whereas jurisprudence gives priority to clarity of indication and legal certainty
(Sami, 2017, pp. 154-155).

3.6. Divergence in Terms of the Conceptual Position of Kinayah

The dominant approach in rhetorical literature distinguishes kinayah from majaz on the basis
that the possibility of the literal meaning remains intact and therefore grants it an independent status
within the system of semantic indication (lhvangomo & Hasan, 2024, p. 357).

In jurisprudence, however, whether kinayah should be classified as haqigah, majaz, or an
independent category between the two remains disputed (Kesgin, 2016, pp. 272-273). This
disagreement arises not only from the practical needs of legal application but also from theoretical
assumptions concerning linguistic convention (wad ), usage, and the relationship between literal and
metaphorical meaning. Accordingly, while rhetoric defines kinayah primarily in terms of its semantic
structure, jurisprudence also considers the effects of that structure on legal intention and legal rulings
(Aktas & Samar, 2022, p. 158).
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3.7. Divergence in Terms of Interpretive Possibilities and Legal Restriction

Rhetoric seeks to explain the various layers of indication generated by kina@yah and the forms
of cognitive transition through which meaning is reached. Classifications such as ta rid, talwih, ramz,
and 7ma’ demonstrate the degree of clarity in the relationship between the makni bih and the makni
‘anh, the number of intermediaries involved, and the process through which the recipient discovers
the intended meaning. Nevertheless, interpretation in rhetoric is not unlimited; there must be an
acceptable necessary, customary, or rational relationship between the allusive meaning and the
wording (Durmus, 2002, p. 35).

In jurisprudence, the possible meanings conveyed by allusive expressions are restricted
through specific legal maxims in order to determine legal consequences with sufficient certainty.
Principles cited in some juristic sources, such as “An explicit expression does not become kinayah
through intention” and “There is no allusion based upon another allusion,” seek to establish the
relationship between wording and legal intention on a controllable and verifiable basis. Accordingly,
where it is impossible to interpret an expression according to its literal meaning, the allusive meaning
may be considered insofar as the context and conditions of usage permit. If, however, the expression
is suitable neither for its literal meaning nor for the relevant allusive meaning, no legal consequence
is attached to it (‘Abri, 2005, pp. 85-90). Within this framework, the multiplicity of semantic layers
constitutes a source of expressive power in rhetoric, whereas in jurisprudence it is controlled through
methodological principles in order to prevent legal uncertainty.

Below, a comparative overview of the conception of kindyah in the disciplines of rhetoric
and usil al-figh, with particular reference to its scope, the clarity of meaning, the relationship
between sarth and kinayah, and their hierarchical status, is presented in tabular form.

Table 2. Comparison of the Conception of Kinayah in Rhetoric and Usil al-Figh

Dimension of
. Rh ic (Balagh Figh il al-Figh
Comparison etoric (Balagha) iqh / Usiil al-Figq
Divergence  in | Kinayah is primarily examined within | Kindyah is not restricted to verbal expression;
Terms of Scope | the framework of the relationship | writing, gestures, and certain actions are also
and Means of | between wording and meaning and is | considered forms of the indirect expression of
Expression studied as a form of verbal indication. | legal intention.
Divergence in Expres.smns are comenly c1a551ﬁ§d Classification is based on the clarity of legal
Terms of | according to  their  semantic | . .. . . C o _
. . > . _ . indication, with the distinction between sarih
Classification characteristics as haqigah, majaz, and _ . .
- . and non-sarih expressions taking precedence.
Criteria kinayah.
The allusive meaning is determined | The legal consequences of an allusive
. through a cognitive transition from the | expression generally depend on factors such
Determining . h . . . > o
Meaning and the literal meaning of an expression to its | as  intention,  contextual  indicators,
Func tiorgl of | mecessary implication. Context (siydq | circumstantial evidence, custom, and the
. and sibdq), customary associations, | nature of the legal act. The importance
Intention . . . . .
and rational or cultural relationships | assigned to these factors varies among the
play an important role. legal schools.
Whether literal and metaphorical meanings
The In kinayah, the literal meaning is not may be mtended mmultaneously within the
. . ) same usage remains a matter of disagreement.
Simultaneous entirely excluded; however, the . . g n
. . . Lo While HanafT legal theorists and some Shafi‘1
Intention of | primary intention is directed toward . . s -
. . . : scholars reject this possibility, Imam al-
Literal and | the allusive meaning. Preserving the e n St -
. s : .2 7.7 | Shafi't, the Malikis, and the Hanbalis
Metaphorical possibility of the literal meaning is Lo . s
. . consider it permissible. Al-Ghazali regarded
Meanings regarded as a rhetorical feature. . . . e
it as rationally possible but linguistically
impossible in singular expressions.
Divergence in | Kinayah is considered more eloquent | Explicit expressions are considered stronger
Terms of | than  explicit expression when | than kinayah because they clearly indicate
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Rhetorical Value
and the Strength
of Legal
Indication

required by the rhetorical context.
Indirect expression enhances both the
intellectual ~ engagement of the
audience and the persuasive force of
the statement.

legal consequences and generally produce
legal effects without requiring intention.

Divergence in

Terms of the
Conceptual
Status of Kindyah

According to the dominant view,
kinayah is distinguished from majaz
because the possibility of the literal
meaning remains intact, and it is
therefore regarded as an independent
mode of indication.

Whether kinayah should be classified as
haqigah, majaz, or an independent
intermediate category remains a matter of
debate. This disagreement arises from
methodological assumptions concerning
linguistic convention, usage, and semantic
indication.

Divergence in
Terms of
Interpretive

Possibilities and
Legal Restriction

Through classifications such as ta 7id,
talwih, ramz, and ima’, different
degrees of clarity and modes of
cognitive transition are identified.
Nevertheless, an acceptable
necessary, customary, or rational
relationship between the expression

Possible interpretations are restricted through
intention, contextual indicators, and legal
maxims in order to ensure the correct
identification of legal intention and to prevent
uncertainty in legal rulings.

and its allusive meaning is still
required.

Conclusion

This study has comparatively examined the concept of kindyah within the disciplines of
rhetoric and usii/ al-figh and has demonstrated that the same linguistic structure acquires different
functions within these two fields. In rhetoric, kinayah is understood as a mode of expression that
enriches discourse by adding aesthetic value, semantic depth, and expressive power without
completely excluding the possibility of the literal meaning. From this perspective, it functions as a
rhetorical device that stimulates the audience's intellectual engagement and is often regarded as more
effective than explicit expression.

In usil al-figh, however, kinayah is viewed as a domain of semantic ambiguity that
complicates the determination of legal consequences. For this reason, jurists have relied on intention,
contextual indicators, circumstantial evidence, and customary practice in determining the legal
effects of allusive expressions. Particularly in areas such as divorce, marriage, gadhf, oaths, and
similar legal matters, a number of legal maxims concerning kindyah have been developed in order to
ensure legal certainty.

The fundamental difference between the two disciplines stems from their distinct objectives.
Whereas rhetoric emphasizes the beauty of expression and the richness of meaning, usil al-figh seeks
to identify legal intention accurately and to ensure the reliable application of legal rulings.
Consequently, kindyah functions in rhetoric as a rhetorical and expressive device, whereas in usi/
al-figh it becomes a form of legal declaration whose boundaries are defined by intention and
contextual indicators.

Ultimately, kinayah should be understood not merely as a literary device but also as a
multilayered semantic structure capable of generating legal consequences. By examining the concept
simultaneously within both disciplines, this study contributes to a more systematic understanding of
the conceptual relationship between rhetoric and usil al-figh.
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Kinaye, bir maksadin hakiki anlam ihtimalini biitiiniiyle dislamaksizin ortiilii ve dolayli bir
bi¢cimde ifade edilmesine imkan taniyan giiclii bir anlatim tiirtidiir. Bu 6zellik, ifadeye anlamsal bir
derinlik kazandirarak Kur’an-1 Kerim, klasik siir ve edebi eserlerin yam sira giinliik dilde de yaygin
sekilde yer bulmasini saglamistir. Bir anlatimin kindye olarak degerlendirilmesi, toplumlarin 6rf ve
adetleri ile donemsel dil kullanimlarina ve toplumsal kabullere siki sikiya baglidir (Durmus, 2002, s. 34).

Kavramin akademik literatiirdeki izleri, erken donem Arap dili alimi Sibeveyhi’nin (6.
180/796) el-Kitdb adl1 eseriyle baslamis; (Sibeveyhi, 1408, s. 2/170) terimlesme siireci ise Kudame b.
Ca‘fer’in (6. 337/948 [?]) “irdaf” tanimi1 (Kudame b. Ca‘fer, 1302, ss. 57-58) ve Ibn Faris’in (6. 395/1004)
miistakil degerlendirmeleriyle (ibn Faris, 1418, ss. 200-201) devam etmistir. Belagat sahasinda kindyenin
teorik temelini sistemli bigimde kuran Ciircani (6. 471/1078-1079), kavramin tiirlerini agiklamig ve
istiare ile olan farklarini belirlemistir (Ciircani, 1413, ss. 66-70). Bu yaklasimi gelistiren Sekkaki (6.
626/1229), tasnifi genisleterek konuyu olgunlagtirmis; (Sekkaki, 1407, ss. 402-432) Kazvini (6. 739/1338)
ise murad-delalet iliskisini sistematik bir yapiya kavusturmustur (Saidi, 1438, s. 3/539). Modern
donemde ise Ali Bulut (Bulut, 2017, ss. 267-276) ve Nusrettin Bolelli (Bolelli, 2013, ss. 171-188) klasik
gelenegi Ozetlerken; Cumali Baylu Kur’an meallerindeki terclime hatalarina, (Baylu, 2023, ss. 1126-1146)
Ahmet Gezek tanim ve tasnif farkliliklarina, (Gezek, 2023, ss. 433-457) Ahmet Turan Ozdemir ise
mahrem konularla ilgili ayetlerdeki kinayeli tslubun pedagojik ve yorum bilimsel boyutuna

odaklanmustir (Ozdemir, 2024, ss. 105-124 Bu galigma, kinayenin hakiki anlam ihtimalini tamamen dislamayan dolayli
anlatim niteligi ve fikhi istinbattaki islevi bakimindan bizim makalemizle kesismekte; ancak estetik boyut ile hukuki
kesinlik arasindaki metodolojik gerilimi ve disiplinlerarasi farklilagsmay1 merkeze almasi bakimindan ayrismaktadir).

Kinaye, belagatte sozii giizellestiren ve anlama derinlik katan bir edebi sanat olarak goriilse
de usil-i fikihta hiikiimlerin istinbatin1 dogrudan etkileyen bir delélet problemi olarak ele alinmistir.
Ozellikle ahval-i sahsiyye ve muamelat alanlarindaki kapal ifadeler, maksadin agik olmamasi
sebebiyle fakihleri niyet ve hal karinelerine bagvurmaya zorlamistir. Bu baglamda Debisi (6.
430/1039) niyet ve kasdin belirleyiciligini, (Debisi, 1421, ss. 122-125) Serahsi (6. 483/1090) baglam ve
orfliin 6nemini, (Serahsi, 1431, s. 1/190) Pezdevi (6. 482/1089) ise hiikiim dogurma siirecindeki ihtiyati
vurgulamistir (Buhari, 1308, s. 2/203). Ibnii’l-Hiimam (6. 861/1457) niyet ve hal ayrimini netlestirirken,
(Ibnii’1-Hiimam, 1389, s. 4/61) Teftazani (6. 792/1390) sarih ile kinaye arasindaki farki muradin lafizdaki
aciklig1 esasina baglamistir (Teftazani, 1377, s. 1/135). Glincel ¢alismalarda kinaye, belagat ve fikih usulii
bakimindan farkli yonleriyle ele alinmistir. Siilleyman el-‘Abri, Kavd ‘idii’l-kindye ‘inde’l-usiliyyin
ve tatbikatiihd’l-fikhiyye adli yiiksek lisans tezinde kavrami dil, beldgat ve fikih usulii a¢isindan
inceleyerek kullanim sartlarini, hiikiimlerini ve fikhi uygulamalarini ele almistir (‘Abri, 2005). Mustafa
Oztiirk, Kur’an Dilinde Kinaye ve Ta ‘riz adli makalesinde kindyenin belagattaki tiirleri ile kullanim
amagclarma yogunlasmistir (Oztiirk, 2013, ss. 115-140). Ferhat Koca ise DIA’daki Kinaye maddesinde
kavramin fikih usuliindeki anlamini, sarih ve kapali lafizlarla iligkisini, hakikat-mecaz bakimindan
konumunu ve niyet ile karinenin hukuki hitkkme etkisini incelemistir (Koca, 2002). Hafsa Kesgin de
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Beldgat Ilmindeki Mecdz-Kindye Kavramlarimn Fikhi Hiikiimlere Etkisi adli galismasinda kindyenin
belagattaki tanimi ile fikhi hiikiimlere etkisini ele almis; ancak ¢aligmanin temel amaci, belagat ile
fikih usuliindeki kinaye anlayislarini sistematik bicimde karsilagtirmak degildir (Kesgin, 2016, ss. 257-
283). Bu caligsmalar, kindyeyi her iki disiplin agisindan ayr1 ayri ele almistir; ancak iki yaklagimi
sistematik bigimde karsilastiran miistakil bir ¢alismaya, tespit edilebildigi kadariyla, ulagilamamustir.

Bu calisma, kinayenin belagatteki anlatim islevi ile usll-i fikihtaki hukuki sonuglart
arasindaki iligkiyi mukayeseli olarak incelemeyi amaclamaktadir. Aragtirmanin temel sorusu, kinaye
kavraminin belagat ve ustl-i fikih literatiirlerinde hangi teorik ¢erceveler icerisinde ele alindigi ve
iki disiplinin kavrama yiikledigi anlamlarin hangi noktalarda benzesip ayristigidir. Bu dogrultuda
kindyenin, edebi bir anlatim aract olmasinin yani sira hukuki sonu¢ doguran bir delélet bigimi olarak
nasil degerlendirildigi ortaya koymaktadir.

Bu arastirmada nitel arastirma deseni benimsenmis, veriler ise tematik igerik analizi
yontemiyle ¢oziimlenmistir. Analiz siirecinde kinaye kavramina iliskin tanim, kullanim alani ve
hiikme delélet boyutlar1 esas alinmis; belagat ve ustil-i fikih literatiiriinde ortaya c¢ikan ortak ve farkl
temalar dogrultusunda kavramsal bir siniflandirma yapilmistir. Bu ¢er¢evede her bir eser belirlenen
kategoriler dogrultusunda kodlanmis ve karsilastirmali analiz yontemiyle degerlendirilmistir.

Aragtirmanin veri seti kitap, tez, makale ve konferans bildirilerinden olusan seksenden fazla
kaynag1r kapsamaktadir. Calismada “klasik doénem”, Hicri HI-VIIL. ylizyillar arasiyla
sinirlandirilmis; kaynak segiminde ise kindye kavramimi dogrudan teorik diizeyde ele alan ve ilgili
disiplin igerisinde temsil glicii yiiksek eserler esas alinmistir. Bu kapsamda belagat literatiiriinde
Ciircani’nin Deld ilii’I-I ‘cdz’1 (thk. Mahmid Muhammed Sakir Eba Fahr, Daru’l-Medeni, 3. bs.,
1992), Sekkaki’nin Miftdhu’l- ‘Ulim (thk. Naim Zarzir, Darii’l-Kiitiibi’l-‘Ilmiyye, 2. bs., 1987) ve
Kazvini’nin el-[zdh eserinin serhi olan Bugyetii’I-Iddh li-Telhisi’l-Miftah fi ‘Uliimi’l-Beldga st
(Mektebetii’l-Adab, 1. bs., 2017) temel kaynaklar olarak kullamlmustir. Ustl-i fikihta ise Debiisi’nin
Takvimii’l-Edille fi’l-Usil’ii, (Thk. Halil Muhyiddin el-Meys. Darii’l-Kiitiibi’l-‘Ilmiyye 1. Bask1
2001) Serahsi’nin Usiilii’s-Serahsi’si (Thk. Ebi’l-Vefa el- Efgani. Lecnetii ihya’i’l-Maarifi’n-
Nu‘maniyye. 1. Baski1 2010) ve Pezdevi’nin Usiilii’l-Pezdevi’sinin serhi olan Abdiilaziz Buhari’nin
Kesfii’l-Esrar fi Serhi Usili’l-Pezdevi’si (Sirket-1 Sahafet-i Osmaniyye. 1. Baski 1890) temel usil
eserleri olarak analize dahil edilmistir. Ayrica Gazzali’'nin el-Miistasfd’st (Thk. Muhammed
Abdiisselam Abdiissafi Daru'l-Kiitiibi'l-ilmiyye 1. 1993) ve ibn Kayyim’in es-Sava ‘iku 'I-miinezzele
‘ale’l-Cehmiyye ve’l-Mu ‘attila eserinin muhtasar1 olan Ibnu'l-Mevsili’nin Muhtasaru’s-Sava ‘iki 'l
Mursele ‘ale’l-Cehmiyye ve’l-Mu ‘attila eseri (Thk. Seyyid Ibrahim. Darii’l-hadis. 1. Baski 2001)
(Tbnu’1-Mevsili, 1422, ss. 285-323 Belagat ve usill literatiiriinde kiniyenin hakikat mi yoksa mecaz m1 oldugu tartisilirken,

Ibn Kayyim bu tartigmanin temelini olusturan hakikat-mecaz ayrimini kdkten reddetmis, s6z konusu ayrimi “tagit” olarak
nitelendirerek bircok yonden elestiriye tabi tutmugtur. Ona goére naslarin bu tiir edebi tasnifler araciligiyla zahir
anlamlarindan uzaklastirilmasi, selef doneminde bilinmeyen yapay bir yaklasim olup hem itikadi hem de hukuki giivenligi
zedelemektedir. Bununla birlikte eserine “Cehmiyye ve Muattila Firkalarina Gonderilen Yildirimlar” anlamina gelen es-
Sava‘iku’l-miirsele adin1 vermesi, mecazi ¢agrisim tasiyan bir ifade kullanmasi bakimindan dikkat ¢ekici bir paradoks

ortaya koymaktadir.) ilgili tartismalarda destekleyici literatiir olarak degerlendirilmistir.
1. Belagat ilminde Kindye ve Mahiyeti

1.1. Kindyenin Kavramsal Cercevesi

kullanilir; bunlar sirasiyla hakikat, mecaz ve kinayedir (Habase, 2017, s. 38). Kindye, lafzin zahiri
anlamini tamamen diglamaksizin, asil maksada dolayli bir yoldan isaret etmesi bakimindan bu ti¢li
tasnif'iginde kendine 6zgii bir konuma sahiptir. Belagatte kindye, lafiz ile kastedilen anlam arasindaki
iligkinin dogrudan degil, ortiikk ve ¢cagrisima dayali bigimde kurulmasiyla ortaya cikar. Bu sebeple
kindye, yalnizca bir anlatim teknigi degil; ayn1 zamanda anlamin muhatabin zihninde tedrici olarak
insa edilmesini saglayan bir ifade stratejisidir. Nitekim Arap dil ve belagat alimleri, Araplarin giir ve
nesirlerinde kinayenin yogun bigcimde kullanildigini tespit etmis; bu anlatim tarzinin séziin tesirini
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artiran baslica unsurlardan biri oldugunu vurgulamislardir (Casim, ty., s. 354). Kinayeli ifadelerin
olusumunda dilin sosyal ve kiiltiirel baglam1 belirleyici bir rol oynar. Mecaz ve kinaye kaliplari,
toplumun 6rf, adet ve ortak tecriibeleri dogrultusunda sekillenmis; insan, esya ve tabiatla ilgili yaygin
durum ve tasavvurlar iizerinden anlam kazanmistir. Bu sayede soyut kavramlar, kindye araciligiyla
somut, canli ve zihinde canlandirilabilir bir tasvir haline getirilmigtir (Durmus, 2002, s. 34).

1.2. Belagat iminde Sarih

Kinayenin belagatteki konumunu daha iyi anlayabilmek i¢in, onun karsisinda yer alan sarth
kavramina kisaca temas etmek gerekir. Liigatte: ¢ »a kokiinden gelen sarih kelimesi saf, agik ve
berrak anlaminda bir sifat-1 miisebbehedir. Bu sarih bir lafizdir” denildiginde, kinayenin zidd1 olan
ve anlam1 agik olup bagka bir ihtimale yer birakmayan lafiz kastedilmis olur (Sami, 2017, s. 149). Sarih
1stilahta ister hakikat ister mecaz anlaminda kullanilsin, kendisiyle kastedilen mananin isitildigi anda

acikea anlasildigi ve dinleyicide tereddiit birakmayan lafizlar i¢in kullanilan bir terimdir (Dingoglu,
2013, s. 280).

1.3. Kindyenin Tamimi: Lugavi Cerceveden Teknik Terime

Kinaye kavrami, klasik kaynaklarda hem lugavi hem de 1stilahi boyutlaryla ele alinmis;
zamanla belagat teorisi i¢inde teknik bir terim haline gelmistir. Bu sebeple kindyenin mahiyetini
dogru sekilde ortaya koyabilmek igin, 6ncelikle lugavi anlamina, ardindan klasik ve modern 1stilahi
tanimlarina temas etmek gerekir.

Liigatte kindye, bir seyi dogrudan ifade etmeksizin, ona deldlet eden baska bir lafizla
anlatmayi ifade eder. Nitekim Lisanii’l- ‘Arab’da kindye, “bir seyi sOyleyip onunla bagka bir seyi
kastetmek” seklinde tanimlanmigtir. Bu baglamda konusan, maksadini dogrudan dile getirmek
yerine, o maksada isaret eden ortiilii bir ifadeyi tercih eder. Cinsel iliski yerine &4 (er-rafas,) tuvalet
yerine &i&) (e/-gd it) kelimelerinin kullamlmasi, Arap dilinde bu tiir 6rtiilii anlatima verilen klasik
Orneklerdendir (ibn Manzir, 1414, s. 4/233).

Kinaye 1stilahta belagat alimleri tarafindan daha sistematik bigimde ele alinmistir. Ciircéni,
kinayeyi; “konusanin bir anlami ispat etmek istemesi, ancak bunu o anlam i¢in vaz‘edilmis lafizla
degil; onun ardili ve geregi olan baska bir anlamla ifade ederek ona isaret etmesi ve bu anlami delil
kilmasidir” (Ciircani, 1413, s. 66) seklinde tanimlamigtir. Bu tanimda kinaye, dogrudan anlamdan ziyade,
o anlami zorunlu olarak ¢agristiran bir delil iizerinden insa edilen bir anlatim bi¢imi olarak karsimiza
¢ikmaktadir.

Kazvini ise kinayeyi, “asil anlami muhtemel olmakla birlikte 1azim méanas1 murad edilen
lafiz” (Saidi, 1438, s. 1/538) diye tarif etmistir. Bu tarif, kindyede hakiki anlamin tamamen
dislanmadigini; ancak esas maksadin, lafzin gerektirdigi dolayli anlamda yogunlastigin
gostermektedir. Bu ¢ercevede beyan alimlerine gore kindye yalnizca lafizla gerceklesir; fiil, yazi,
isaret veya baska ifade vasitalar1 kindye kapsaminda degerlendirilmez.

Modern dilbilim c¢alismalarinda ise kinadye, daha ¢ok semantik acidan ele alinmig ve
mecazdan ayirt edici yoni vurgulanmigtir. Modern dilbilim galismalarinda kinaye, “ger¢ek manayi
disiinmeye engel olacak bir karinenin bulunmamasi sartiyla, bir soziin ger¢ek manasina da
gelebilecek sekilde onun disinda bir anlamda kullanilmasi” (Kesgin, 2016, s. 265) olarak
tanimlamiglardir. Bu yaklagim, kindyede karinenin yoklugunu temel 6l¢iit kabul ederek, kavramin
mecazdan ayrildigi noktay 6zellikle 6ne ¢ikarmaktadir.

1.4. Kindyenin Yapisal Unsurlari: Mekni Bih, Mekni Anh ve Alika

Tanmmlar birlikte degerlendirildiginde, kinayenin {i¢ temel wunsurdan olustugu
anlasilmaktadir. Bunlardan ilki 42 Sa! (mekni bih) olup, asil maksadi ortmek i¢in kullanilan lafiz
olup asil maksada ulastiran arac1t konumundadir. Ikincisi 4 A8l (mekni anh) tir; bu, kindyede
dogrudan sdylenmeyen fakat esas kastedilen anlami ifade eder (Bulut, 2017, s. 268). Ugiinciisii ise mekni
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bih ile mekni anh arasindaki baglant1 kuran alakadir (‘Abri, 2005, s. 12). Bu alaka ¢ogunlukla 1azim—
melz(m iliskisi, orf ve adete dayali cagrisim ya da akli iligki seklinde kurulur. Bazi kaynaklarda aldka
kindyenin miistakil bir unsuru olarak zikredilmese de (Bulut, 2017, s. 268) anlamin intikali agisindan
belirleyici bir islev iistlendigi agiktir.

Kur’an’daki 4% e @Jl.hﬂ 0ar 293 “O giin zdlim ellerini isurwr...” (Kur'dn-1 Kerim Medli, 2009, s. el-Furkén
25/27) (el-l Furkan 25/27) ifadesi kindyenin unsurlarini agik blglmde gostermektedir. Ayette gecen
4y e a-“-h” wax ifadesi mekni bih, bununla kastedilen derin pismanlik hali ise mekni anhtir. Bu iki
anlam arasindaki iligki, Arap orfiinde el 1sirmanin pismanlik ve ¢aresizlik hallerini yansitan yerlesik
bir davranis bi¢imi olarak kabul edilmesi sebebiyle orfi alaka kapsaminda degerlendirilir. Bu
baglamda “el 1sirma” fiili (mekni bih), dogrudan pismanlik anlamm ifade etmeyip, Arap dil
kullaniminda bu duygu durumuna eslik eden yaygin bir davranis olmasi dolayisiyla pismanlik
anlamina (mekni anh) delalet etmektedir. (‘Abri, 2005, s. 12).

1.5. Kiniyenin Tasnifleri

Kinaye, belagatte taniminin yani sira ¢esitli tasnifleriyle de ele alinmistir. Buna gore ortiilii
anlatilan unsur bakimindan sifat, mevsif ve nisbet; maksut anlama intikal vasitalarina gore ta‘riz,
telvih, remz ve 1ma/isaret; anlamin zihne yakinligi agisindan ise karibe ve bailde seklinde
siniflandirilimistir (Bulut, 2017, ss. 268-276). Bu tasnifler, kindyenin yalnizca terminolojik bir ayrim
degil, kavramin mahiyetini farkli yonlerden aciklayan tamamlayici boyutlar sundugunu
gostermektedir.

1.5.1. Anlamsal Odak ve iletim Stratejisine Gore Kinaye Tiirleri

Kinaye, anlamin insa edildigi odak noktasi ve bu anlama ulagmak i¢in zihnin kat ettigi
mesafe bakimindan ¢ok katmanli bir yap1 arz eder. Belagat alimlerinin yaptig1 tasnifler, aslinda
anlamin muhataba aktarilmasindaki stratejik g¢esitliligi gdstermektedir. Kindyenin hedefledigi anlam
(mekni anh), bazen bir sifat, bazen bir zat, bazen de bir nisbet olabilir.

Sifattan Kindye: Bu tiirde maksat, dogrudan zat1 degil, ona ait “pigmanlik, comertlik” g1b1
bir sifati vurgulamaktir. Mekni bih olan lafiz, mekni anh olan bu sifata intikali saglar. Nitekim ot
L (el L e 4088 Q8 “Subah olunca, bagi ugruna yaptigr masraflardan otiirii ellerini ovusturmaya
basladr” (el-Kehf, 18/42) ayetinde mekni bih, lafzen zikredilen 4388 8 fiili; mekni anh ise bu
davranigtan zorunlu olarak anlagilan “pismanlik” sifatidir. Boylece sifat agikca zikredilmeyip, ona
gotliren davranisin 1azimiyla sezdirilmistir (Menahic Cami‘ati’l-Medineti’l-* Alemiyye, 1433, s. 258).

Mevsiiftan (Zat) Klnaye Bu tiirde bir varliga ait sifat zikredilir; ancak bu sifat araciligiyla
varligin kendisi kastedilir. J“-‘J CU“ i e sulaas “Biz onu, tahta levhalar ve ¢iviler sahibi iizerinde
tasidik.” (el-Kamer, 54/13) ayetinde mekni bih, lafzen zikredilen =33 cb-“ <\ niteleyici ifadesidir;
mekni anh ise bu nitelendirmenin lazimindan anlagilan “gemi” mevstfudur. Béylece zatin adi agikca
zikredilmeksizin, ona ait bir vasif {izerinden zata intikal saglanmis ve mevsiaftan kinaye
gerceklesmistir. Bu kullanim, nesneyi siradanlastirmaktan ¢ikarip ona edebi bir vasif yiiklemektedir.

Nisbetten Kinaye: Bu tiirde zat dogrudan zikredilmez; ona ait bir unsur (beden uzvu, elbise,
mekan veya egya) lafzen anilarak zata isaret edilir. Zikredilen unsur maksat olmaylp, ona nispeti
aracilifryla murat edilen klslye intikal saglanir (Bulut, 2017, s. 271). Nitekim PRARUYEN 953‘*43 “Esleriniz
sizin icin bir ekinliktir...” (el-Bakara, 2/223) ayetinde mekni bih, lafzen zikredilen <> tasviridir;
mekni anh ise bu tasvirin lazimindan anlagilan “lireme ve neslin devami” anlamidir. Boylece
biyolojik fonksiyon dogrudan zikredilmeksizin, ona nispet edilen bir tasvir lizerinden ifade edilmis
ve nisbetten kindye gerceklesmistir.
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1.5.2. Maksut Anlama intikal Vasitalarina Gére Kinaye Cesitleri

Kinayenin bir baska tasnifi, anlamin muhataba hangi derecede, hangi yolla ve ka¢ vasita
iizerinden sezdirildiginden hareketle yapilir. Vasita dolayli ise ta’riz, vasita birden fazlaysa telvih,
vasita yok veya az ve alaka giicliikle anlasilirsa remz, vasita yok veya az ve alaka agiksa iméa/isaret
diye isimlendirilir (Durmus, 2002, s. 35). Kindyenin estetik giicii, anlamin ne kadar gizlendigi veya agiga
cikarildigr ile dogru orantilidir. Bu asamada ilgili terimlerin anlamsal gergevesi ele almacaktir.

Ta‘riz: Liigatte: o2 kokiinden tiireyen kavram, “soziin baska bir yone kaydirilmasi”
anlamina gelir (Oztiirk, 2013, s. 123). Istilahta: maksadin dogrudan ifade edilmeksizin sezdirildigi yakin
kinaye tiiriidiir (Durmus, 2002, s. 35). Bu tiirde s6z, zahirde belirli bir muhataba yonelmis goriinse de
asil maksat dolayli bicimde baska bir kisi veya duruma yoneltilir (Oztiirk, 2013, s. 123). Nitekim
Tirkgedeki “kizim sana sOyliiyorum, gelinim sen anla” yapisi, Ali Bulut’un da belirttigi lizere,
ta‘rizin bu dolayli yonlendirme o6zelligini yansitir (Bulut, 2015, s. 456). Ta‘'rizde anlam intikali
dogrudandir ve bu yoniiyle kinayenin en yakin derecesini olusturur (Durmus, 2002, s. 35). Bazi alimler
ta‘rizi bagimsiz bir iislup saymissa da cumhur onu kindyenin alt tiirleri arasinda degerlendirmistir
(‘Abri, 2005, s. 26). Zemahseri, kindyenin lafzin 1azimiyla anlami gostermesine karsilik ta‘rizin lafizda
gegmeyen bir anlami kastetmek oldugunu belirtir (Sami, 2017, s. 151). Bu tsluba 6rnek olarak Hz.
Ibrahim’in 13 ah & 438 3 08 “Hayir! Bu isi su biiyiikleri yapmuistr” (Enbiya, 21/63) sdzii verilebilir;
ifade, zahirde bir haber goriiniimiinde olmakla birlikte putperestlerin inang tutarsizligini ortaya koyan
dolayli bir ta‘riz igerir (Oztiirk, 2013, s. 124).

Telvih: Liigatte: uzaktakine isaret etmek anlamina gelir (Giines, 2010, s. 1082). Istilahta:
Mustafa el-Meragi (6. 1371/1952), “anlamin uzak bir ihtimalden hareketle ve ¢oklu vasitalarla
maksada ulastigi kindye tiirli” olarak tanimlar (Meragi, 1414, s. 305). Klasik literatiirde telvihin en bilinen
orneklerinden biri, sair Hansa nin (6. 24/645) kardesi Sakhr b. ‘Amr i¢in sdyledigi beyitte gecen S
el (kiilii bol) ifadesidir. Bu ifade zahirde basit bir tasvir gibi goriinse de kiiliin goklugundan odunun
cok yakildigina, oradan yemegin ve misafirin ¢okluguna, nihayetinde ise comertlik vasfina ulagsan
¢ok basamakl1 bir deldlet zinciri kurdugu i¢in telvihi bir kinaye 6rnegi kabul edilir (Oztiirk, 2013, s. 124).

Remz: Remz liigatte: gizlice isaret etmek, dudak veya kagla isaret vermek, sembol
kullanmak anlamlarina gelir. Istilahta: “miitekellimin bir s6zli baz1 kimselerden gizleyerek yalnizca
anlayacak olanlara sembolik bir isaretle iletmesi demektir. Kullanilan kelimeler, kendi hakiki
anlamlarimt diistirmeden; fakat uzak ve gizli bir aldka {izerinden baska bir manaya delélet eder.
Kisaca remz, “bir seyi kendisiyle degil, ona bagl daha uzak bir ¢agrisim iizerinden anlatma”
bigimidir (Oztiirk, 2013, s. 125). Mesela Wil 2y 2 (kalin kafali) remze giizel bir ornektir (Bolelli, 2013, s.
180). Bu kullanimda “ahmak” veya “anlayigsiz” nitelemesi dogrudan ifade edilmemekte; fiziksel bir
ozellik olan ense genisligi {izerinden =zihinsel ve karakteristik bir duruma gonderimde
bulunulmaktadir. S6z konusu remiz, ensesi kalin kimselerin kaba ve inat¢1 olduguna dair toplumda
yerlesmig orfi kabule dayanmaktadir.

ima / isaret: Liigatte: el, yiiz gibi mimiklerle isaret etmek anlamma gelir (Giines, 2010, s. 1332).
Istilahta: uzak ve yakin manalar arasindaki vasitalarin az veya hig bulunmadlgl delaletin acik oldugu
kinaye tiiriidiir (Bolelli, 2013, s. 181). Bu tiirde muhatabin maksada ula§mas1 icin karmagik bir ¢agrisim
zinciri gerekmez. Nitekim agds L a-\l‘ 187 aé—wﬁﬁ O-U-m hE 22358 “Firavun askerleriyle birlikte
onlarin pegsine diistii de deniz onlari kusatti. ” (et-Taha, 20/78) ayetinde Firavun ve ordusunun akibeti
“bogulmak” fiiliyle dogrudan ifade edilmemis; bunun yerine denizin onlar1 kusattig1 belirtilmistir.
Baglam, bu ifadenin bogulma ve heldk anlamina isaret ettigini agik¢a gosterir. BOylece sonug
dogrudan zikredilmeksizin ima yoluyla sezdirilmistir (Oztiirk, 2013, s. 125).
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1.5.3. Maksut Anlamin Zihne Yakin ve Uzakhgina Gore Kinaye Tiirleri

Kinaye, mekni bih ile mekni anh arasindaki delalet mesafesi bakimindan iki temel kategoriye
ayrilir: Kinaye-i karibe (yakin kindye) ve kindye-i baide (uzak kinaye). Bu tasnif, anlamin muhatabin
zihnine ka¢ adimda ve hangi ¢agrisim zinciriyle ulastigini esas alir (Yener, 2018, s. 43).

Kinaye-i Karibe: Asil anlam ile kindyeli anlam arasinda herhangi bir vasita bulunmayan ve
kindyeli anlamm ilk bakista kolayca anlagilabildigi kindye tiiriidiir. < (& (elbisesi temiz)
ifadesinin iffetli ve giinahlardan uzak kisi anlaminda kullanilmasi bu tiiriin klasik 6érneklerindendir
(Menahic Cami ‘ati’l-Medineti’l-‘ Alemiyye, 1433, s. 260). Zira “elbisenin temiz olmas1” Arap dilinde sahibinin
temizligi ve iffetiyle dogrudan iliskilendirilen yerlesik bir kullanimdir; anlam, herhangi bir ara
vasitaya ihtiya¢ duyulmaksizin tek zihinsel adimda kavranir. Bu nedenle s6z konusu ifade kinaye-i
karibe kapsaminda degerlendirilir.

Kinaye-i Baide: Bu kinayede anlam, mekni bih’ten mekni anh’a birden ¢ok vasita lizerinden
intikal eder. Cagrisim zinciri ¢ok katmanlidir; anlam yakin degildir (Yener, 2018, s. 43). Araplarin su
sozii buna en giizel orneklerden birini olusturur. ¢3sY b aa U Gsbs agd &sl “Onlar, ateslerini
vadide yakan bir topluluktur.” Bu beyit, onlarin cimriliklerine kindyedir. Cagrisim zinciri su
sekildedir: vadinin dibinde ates yakmak atesi gizlemek, misafirlerin atesi goriip yollarini bulmalarini
istememek, misafir agirlamaktan kacinmak anlamindadir. S6z konusu ibare, ¢ok vasitali ve uzak
intikalli oldugundan kinaye-i baide tiiriine en giizel 6rneklerden birisidir (Meragi, 1414, s. 305).

1.6. Kindyenin Kullanim Gerekgeleri
Kinayenin belagat sdylemindeki kullanim amaglar1 su sekilde siralanabilir:
. Mubhatap tizerinde daha giiclii ve derin bir etki birakmak amaciyla dolayli anlatimi tercih etmek.
. Sarih lafzin yeterince ifade edemedigi anlam inceliklerine dikkat cekmek.
. Soze estetik giizellik, zarafet ve belagi incelik kazandirmak.
. Edep bakimindan agik¢a sdylenmesi uygun goriilmeyen hususlari ortiilii bicimde ifade etmek.
. Gizlenmesi tercih edilen anlamlar1 dolayli yollarla aktarmak.
. Mekni bihteki aciklik vasitasiyla kastedilen anlam1 daha belirgin hale getirmek.
. Bazi niteliklere isaret ederek sozii daha veciz ve kisa bi¢imde ifade etmek.

. Dolayl1 anlatim yoluyla 6vgii veya yergide bulunmak.
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. Mekni anhin adin1 agik bigimde zikretmeyerek onu dolasimdan uzak tutmak.
10. Anlamin kavranmasini kolaylagtirmak.

11. Sezgi ve ince kavrayis gerektiren kapalilik yahut bilmece tarzi bir anlatim olusturmak (Habenneke
el-Meydani, 1416, s. 2/145).

1.7. Kindye-Mecaz Farki ve Kindyenin Hakikat ve Meciz Arasindaki Konumu

Kinayenin belagat ve usil-i fikih arasindaki sinirda duran en tartismali yonii, onun “hakikat”
mi yoksa “mecdz” mi1 oldugu meselesidir. Bu ayrim yalnizca terminolojik olmayip lafzin doguracagi
hiikmii belirlemesi bakimindan da hayatidir. iki tiir arasindaki temel farklardan ilki, mecazda hakiki
anlamin irade edilmesini engelleyen bir karine-i mani‘a bulunurken, kindyede boyle bir karinenin
bulunmamasidir. Bu sebeple kindyeli lafiz, mecazi anlama yonelse bile hakiki anlam ihtimalini
tamamen dislamaz (Aktas & Samar, 2022, s. 158). ikinci fark anlam gegis yoniidiir. Kindyede 1azimdan
melziima dogru bir intikal s6z konusu iken, mecazda melziimdan lazima gegilir (Oztiirk, 2013, s. 120).
Ayrica Siibki’nin (6. 756/1355) yaklasimi dikkate alindiginda, kindyenin baglama goére hiikiim
degistirebildigi; aym lafzin farkli baglamlarda hakikat, mecdz veya kindye olarak
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degerlendirilebildigi goriiliir. Buna karsilik mecaz, baglam degisse dahi mecdz olma niteligini
stirdiiriir (Habase, 2017, s. 38). Son olarak mecédzda hakiki ve mecézi anlam arasinda bir uygunluk
(miisabehef) iliskisi aranirken, kindyede bdyle bir zorunluluk bulunmaz; hatta lafiz ile kastedilen
anlam arasinda zithk dahi s6z konusu olabilir. Araplarin zencilere sléasll s (beyazin babasi)
ifadesini kullanmalar1 buna giizel bir 6rnektir (Buhari, 1308, s. 1/67).

Islam alimleri kindyenin ontolojik statiisii konusunda farkl1 yaklagimlar sergilemislerdir.

Kullanima Bagh Hakikat-Mecaz Olmasi Goriisii: Siibki’ye gore; eger lafiz, ilk olarak
kendisi i¢in konuldugu anlamda kullanilir ve onun 1azimi kastedilirse kindye hakikattir. Bu goriise
gore “Kiilii bol” ifadesini kullanan bir kigi bunu hakiki anlamda kullanmig ancak bu ifadeyle
comertligi kastetmis olur. Eger hakiki anlam i¢in kullanmayip 14zim1 ména i¢in kullanirsa bu
durumda kinaye mecaz olur. Ciinkii lafiz kendi anlami disinda kullanilmistir (‘Abri, 2005, s. 19).

Mutlak Hakikat Goriisii: Karani (6. 893/1488) bu goriisii, beldgat alimlerinin ¢ogunluguna
nispet etmistir. Aym goriise Izzeddin Ibn Abdiisselam (6. 660/1262) el-Isdre ile’l-icdz fi ba ‘1
envd i’l-mecdz adli eserinde, Razi (6. 606/1210) ise “Nihdyetii’l-icaz fi dirdyeti’l-i ‘cdz”’da yer
vermistir.

Mutlak Mecaz Goriisii: Zemahseri’ye (0. 538/1144) gore kindye, murat edilen anlam
acisindan mutlak surette mecazdir. Zemahseri Bakara 2/235 ayetini acgiklarken kindyeyi, “bir seyin
kendi i¢in vaz‘edilmis lafizla degil, baska bir lafizla ifade edilmesi” seklinde tanimlar. Bu yaklasimda
lafiz hakiki anlam1 igin degil, dolayli olarak kastedilen anlam i¢in kullanildigindan kindye mecéz
kapsaminda degerlendirilir (‘Abri, 2005, s. 20).

Ara Form (Ne Hakikat Ne Meciz) Goriisii: Sekkaki’ye gore; kinaye ne hakikat ne de
mecazdir. Ona gore kindye hakikat degildir; ¢linkii lafizla onun kendi anlami degil, sadece 1azimi
kastedilmistir. Mecaz da degildir; ¢iink{i mecazin, lafzin kendi anlaminin kastedilmesini engelleyen
bir karineye ihtiya¢ duydugu agiktir. Onun kanaatine gore kindye hakikat ile mecadz arasinda bir
vasita konumundadir. Kazvini de bu konuda Sekkaki’yi desteklemektedir (Sehri, 2008, s. 192).

Kinaye, belagat bilginlerinin ¢oguna gore sarihten daha iistiindiir. Bunun sebebi, kinayede
anlamin melzimdan 14zima dogru intikal etmesidir. wll &3 a3 5 “fnsanlardan yiiziinii ¢evirme”
(el-Lokman, 31/18) ayetinde s ¥ ifadesi, hastalanan devenin boynunun biikiilmesi anlamindan
hareketle kibirli kimsenin insanlardan yiiz ¢evirmesini tasvir eder. Boylece kibir, hastalikla
iligkilendirilerek giiclii ve somut bir anlatim saglanir. Bu anlam yogunlugunun ayni kisalikta sarth
ifadeyle verilmesi oldukea glictiir (Sami, 2017, s. 154).

2. Fikih ilminde Kiniye ve Mahiyeti

Islam toplumlarinda yaygin olarak kullanilan kindye, erken donemlerden itibaren fikihgilarin
dikkatini ¢ekmistir. Kinayeli ifadelerin nasil bir hukuki sonu¢ doguracagi meselesi lizerinde yogun
bicimde durmuslardir. Manaya deléleti bakimindan hakikat ile mecaz arasinda yer alan kindye, bu
yoniiyle hukukgular i¢in problemli bir alan olusturmustur (‘Abri, 2005, s. 21). Zira fakih, kinayi bir
ifadeden pratik hayatta uygulanabilir ve baglayici bir hiikiim ¢ikarmak zorundadir. Asil mesele,
kindyeli lafzin hakiki mi yoksa mecazi (hukuki sonu¢ doguran) anlamda mi1 kullanildiginin tespit
edilmesidir. Bu belirsizligi gidermek amaciyla fakihler, kindy1 lafzin yani sira konusanin niyetini ve
halin delaletini (karine) esas almislardir. Boylece niyet ve halin delaleti, fikihta kindyenin
anlasilmasinda belirleyici iki unsur haline gelmistir (Kurban, 2013, s. 89). Bu yaklasim, kindyenin
ozellikle bazi fikhi alanlarda etkin rol iistlenmesine yol agmistir. Us{il-i fikih literatiiriinde kinayeli

lafizlarin en ¢ok talak, nikah, itak, kazf, ikrar, yemin ve nezir konularinmi etkiledigi goériilmiistiir
(Kurban, 2013, s. 89).
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2.1. Fikihta ilminde Sarih

Sarfhin liigatteki tarifi “belagatte kindye” boliimiinde verilmisti. Sarfh istilahta: “baska bir
ihtimale yer birakmaksizin akdin kurulmasina veya hukuki tasarrufun gerceklesmesine delalet eden
lafizdir” (thvangomo & Hasan, 2024, s. 356). Sarih ifadeler yalnizca hakiki anlamda degil, mecazi anlamda
da kullanilabilir. Zira sarth olmanin 6lgiitii, lafzin mutlaka hakikat olmasi degil; muradin agik ve
tereddiitsiiz bigimde anlasilmasidir. Nitekim “bu mali su kadar miktara satin aldim” sozii, aligverise
delaleti bakimindan ser‘1 hakikat olup sarihtir. Benzer sekilde “su agactan yersem bogsun” ifadesi,
mecazi bir kullanim igerse de muradin agik olmasi sebebiyle sarih kabul edilir (Kurban, 2013, s. 89). Bir
lafzin sarih sayilmasi 6rfe de baghdir. Bir toplumda “sen bana haramsin” s6zii bosanma i¢in yaygin
bicimde kullaniliyorsa, bu ifade artik o toplum bakimindan sarih hilkkmiindedir. Eger kisi esine, “sen
bana haramsin” derse niyetine bakilmaksizin bosanma gergeklesir (Nevevi, 1412, s. 8/125).

2.2. Sarihin Hiikmii

Sarfh lafizlarda temel kural, konusanin niyetine bagvurulmaksizin lafzin miicerret telaffuzu
ile hiikkmiin sabit olmasidir. Aksi yonde giiclii bir karine bulunmadikga, lafzin vaz‘olundugu anlam
esas alinir ve zahir irade gecerli kabul edilir. Bu sebeple sarih lafizla yapilan sozlii tasarruflarda,
sOyleyen kimsenin “bunu kastetmedim” veya “bagka bir anlami kastettim” seklindeki iddiasina, bunu
destekleyen agik bir delil bulunmadikga itibar edilmez. Ornegin bir kimsenin esine “seni bosadim”
demesi, bosama i¢in sarth kabul edilmekte ve talaka iliskin hiikiimlerin olusmasina sebebiyet
vermektedir (Casim, t.y., s. 352).

2.3. Fikih Literatiiriinde Kinayenin Tarifi

Fikih literatiiriinde kinaye, belagatteki teorik cergeveyi asarak "hiikiim dogurma sartlar"
acisindan ele alinir. Serahsi, kinayeyi "bir delil vasitasiyla ortaya ¢ikincaya kadar kendisinden murat
edilen maksat gizli olan ve kendi anlaminda tereddiit bulunan her sey" seklinde tarif eder (Kesgin,
2016, s. 272). Bu tarif, fikihta kindye kapsamina; hakiki anlama ihtimali sakli kalmakla birlikte niyet
ve baglam yoluyla bagka bir manaya delalet eden lafizlarin yani sira, bunlarin yazi ve isaret yoluyla
ifade edilen bigimlerinin ve bazi durumlarda fiili beyanlarin da dahil edilebilecegini gostermektedir.

2.4. Kinayenin Fikhi Hiikmii: Niyet ve Halin Delaleti

Kinayeli ifadeler anlamlar arasinda tereddiit barindirdigindan, kindye ancak niyetle veya
niyetin yerine gecen karine ve halin delaletiyle sabit olur. Niyet, sz konusu tereddiidii gideren ve
kastedilen anlami tayin eden asli unsurdur (Casim, t.y., s. 354). Hélin delaleti kapsaminda ise, hiikkmii
belirleyici nitelikte kabul edilen ii¢ durumdan soz edilebilir. Bunlar; 6fke hali, bogsanma konusunun
konusuluyor olmasi hali ve riza halidir (Kesgin, 2016, s. 279). Bu {i¢ hél, kindyeli lafzin hangi hukuki
sonuca baglanacagi konusunda uygulamada belirleyici bir rol oynar. Bu durumun somut 6rnegi, bir
kadimin esinden bosanma talep etmesi ve bu talebin hemen ardindan kocanin karisma 'iddet bekle
(¢ie))' seklinde hitap etmesi meselesinde goriilmektedir. Serahsi’ye gore burada mevcut olan
delaletii’l-hal (durumun gerektirdigi karine), soz konusu lafz1 kindi olmaktan ¢ikarip sarth lafiz
hiikmiine doniistiirmektedir. Dolayisiyla bu beyanla birlikte talak (bogsanma) hukuken vaki olur. Bu
asamada koca, bosanma niyeti tagimadigini iddia etse bile, lafiz kadinin talak talebinin hemen
ardindan sadir oldugu icin kazden (yargisal olarak) soziine itibar edilmez ve fiil, talak niyetiyle
yapilmis kabul edilir (‘Abri, 2005, ss. 80-81).

2.5. Mezheplerin Kindyeye Yaklasimi: Niyet—Karine—Hal Dengesi

Kinayenin hilkkme delaletinde mezhepler, niyeti merkeze almakla birlikte hal delaletinin ve
karinenin belirleyiciligi konusunda farklilagir. Bu durum asagidaki tablo ile gosterilip daha sonra
detayl anlatilacaktir.
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Hanefiler (ve Hanbelilerden Bir Rivayet)

Hanefiler ile Hanbelilerden nakledilen bir goriise gore, kindyeli ifadeler ancak konusanin
niyeti ve i¢cinde bulundugu halin delaletiyle hukuki sonu¢ dogurur. Nitekim bir kimsenin esine “sen
bainsin” demesi durumunda, bu s6zle bosamay1 kastetmis olup olmadigina veya mevcut sartlarin
bosamaya isaret edip etmedigine bakilir. Clinkii “bain” lafz1 sozliikte “ayrilmak” anlamina gelmekte
olup bu ayrilik, bosanma anlamina gelebilecegi gibi evden yahut aileden ayrilma manasinda da
kullanilabilir. Bu sebeple s6z konusu ifadeyle bosamanin gergeklesip gerceklesmedigini belirleyen
esas unsur, kocanin niyetidir. Sayet bu s6z bosama kastiyla sdylenmigse bosanma meydana gelir.
Halin delaleti agisindan ise 6fke hali, bosanma meselesinin konusuluyor olmasi ve riza durumu,
kinayeli lafzin hiikme delaletinde belirleyici kabul edilmektedir (Kesgin, 2016, s. 278).

Malikiler: Acik—Kapah Kinaye Ayrim

Malikilere gore kindyeli lafizlar agik ve kapali olmak tizere iki kisma ayrilir. Agik kindye
kapsamina giren ifadeler sarth lafiz gibi degerlendirilir ve bunlarda niyet aranmaz. Kapali1 kindyede
ise hiilkmiin dogmasi niyete bagli olup halin delaletine itibar edilmez. Bu tiir sézlerde kocanin bosama
kast1 yoksa bosanma gerceklesmez; bosamay1 kastetmesi durumunda ise bosama meydana gelir.
Kapali kindyeli bir ifadeyle tek bosama kastedilmisse bir, iki veya li¢ bosama kastedilmisse niyet
edilen say1 kadar bosama vuku bulur (Kesgin, 2016, s. 279).

Séfiiler: Niyet Sart

Safii mezhebine gore, kocanin veya yetki verdigi kisinin niyeti bulunmadikg¢a kindyeli
lafizlarla bosama gergeklesmez; bu hususta hilin delaletine itibar edilmez. Buna gore koca, esine
yonelik kinayeli bir ifade kullandiktan sonra “bu sézle bosamay1 kastetmedim” derse beyam kabul
edilir ve bosamanin meydana gelmedigine hiikkmedilir. Ayrica kinayeli s6zlerde bosama, niyet edilen
say1 lizerinden gerceklesir. Birden fazla bosamaya niyet edildigi halde s6z esnasinda “bir bogama”
denilmis olsa bile, esas alinan niyet edilen miktardir. Nitekim bir kimse esine “sen teksin” deyip
bununla iki veya ii¢ bosamayi kastederse, bosama niyet ettigi say1 kadar ger¢eklesmis sayilir.
Safiilere gore kinayeli ifadelerle meydana gelen bosama bain degil, ric‘1 talak niteligindedir (Kesgin,
2016, s. 279). Bununla birlikte vakif meselesi bu kuralin disinda tutulmustur. Vakif konusunda halin
delaleti ve karine, kinayeli lafizlarin hilkkme delaletinde etkili kabul edilir. Mesela “bunu satilmamak
ve hibe edilmemek iizere tasadduk ettim” seklindeki ifade, vakif bakimindan sarih hiikmiinde
degerlendirilir.

Hanbeliler: Karinenin Giiclii Oldugu Héller

Hanbelilere gelince, onlar kindyenin {i¢ durumda niyete ihtiya¢ duymadigini sdylemislerdir.
Bunlar: diismanlik hali, 6fke hali ve kadinin soru sormasi halidir. Bu durumlarda kisi talaki
kastetmemis olsa bile, maksadina delalet eden karine bulundugu i¢in talak gerceklesir. ibn Kudame
(6. 620/1223) soyle der: Bu, Hiraki (6. 334/946) ve baskalarinin tercih ettigi bir rivayettir.
Hanbelilerden baska bir rivayette ise kinayenin ancak niyetle gergeklesecegi soylenmistir.

ibn Teymiyye ve ibn Receb Yaklasim

Ibn Teymiyye (6. 728/1328) ve Ibn Receb (6. 795/1393) gibi baz1 fakihler, hal delaletinin
kindyede daha etkili oldugunu savunmuglardir. Onlara gére hal delaleti tek basina niyet beyani1 yerine
gecebilir. Onlarin gorisiinii su kaide kisaca oOzetler. “Kinayelerde hal delaleti onlar1 sarih hale
getirir.” Bu sebeple, talak, kazf gibi konularda hal delaleti bulunan kinayelerin sarih hiikmiinde
degerlendirilecegini s6ylemislerdir (‘Abri, 2005, s. 66).
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Tablo 1: Kindyede Niyet-Karine-Hal Dengesi

Mezhep / Alim

Kinfdyede Niyetin Rolii

Hal Delaleti / Karine

Hanefiler ve Hanbelilerden bir
rivayet

Kinayeli  ifadelerde  hiikiim

dogmasi i¢in niyet esastir.

Halin delaleti dikkate alinir. Ofke,
bosanma konusulmasi ve riza gibi
durumlar belirleyicidir.

Acik kinayede niyet aranmaz;

Kapali kindyede halin deléletine

Malikiler kapali kindyede niyet sarttir. itibar edilmez.
A pen Kinayeli lafizlarda niyet | Genel olarak halin delaleti kabul
Safiiler .
zorunludur. edilmez.
Diismanlik, o6fke ve kadinin
Hanbeliler Bazi durumlarda niyet aranmaz. talep/soru hali giiglii karine kabul

edilir.

Ibn Teymiyye ve Ibn Receb

Niyet ikinci plandadir; hal delaleti
yeterli olabilir.

Hal delaleti
belirleyicidir.

giicli ve

2.6. Fikhi Uygulamalarda Kinaye ve Tlgili Kaideler

Fikihta kindyenin en ¢ok kullanildig: alanlar ahval-i sahsiyye ve muamelat alanlaridir. Bu
iki alan igerisinde ise en ¢ok talak, nikah, hibe, alig-veris, kazf ve zihar gibi konular 6ne ¢ikmaktadir.
Fikihta kindyenin 6nemi daha ¢ok hukuki sonuglar dogurmasi agisindandir. Bu yiizden bu boliimde
kindyenin giinliik hayattaki kullanimlarindan o6rnekler verilip bu 6rneklerden ¢ikacak hukuki
sonuglar degerlendirilecektir. Bu degerlendirme ise fikihgilarin koydugu birtakim kindyi kaidelere
dayanmaktadir. Oncelikle ilgili kaideler maddeler halinde siralanacak, ardindan talak, nikah, hibe,
aligveris, kazf ve zihar gibi basliklar altinda ornekler ele alinarak bu 6rneklerden dogan hukuki
sonugclar ile bunlarin ilgili kaidelerle iliskisi degerlendirilecektir.

Fikihta Kinaye ile Ilgili Temel Kaideler Sunlardir:

1. Sarih lafiz kendisiyle; kindye ise baskasiyla (karine/niyet) hiikiim dogurur.

2. Bir konuda sarih olup kendi alaninda hiikiim doguran bir lafiz, bagka bir konuda kinaye olarak

degerlendirilmez.

3. Sarih niyetle kinaye olmaz.

4. Sarth anlam miimkiin degilse lafiz kindyeye hamledilir.

5. Kinayenin kindyesi olmaz.

6. Mubhatabi belli olmayan yazi, sarfhi kinaye yapar.

7. Kinaye lafzi, hiikiim bakimindan kinaye olunan seyin hiikkmiindedir.

8. Sahibinin miistakil olmay1p sahitlige ihtiya¢ duydugu tasarruflar kindye ile sabit olmaz.

9. Soziin sarih ve kinayeli anlamina hamli miimkiin degilse s6z hiikiimsiizdiir.

10. Kinaye sahibi yeminiyle dogrulanir.

11. Siipheyle diisen hiikiimler, kinayeyle sabit olmaz.

12. Sahibinin miistakil oldugu tasarruflarda kinayesi niyetle sarih gibidir.

13. Sarth olarak gegerli olmayan, kinaye olarak da gegerli olmaz.

14. Ta‘rizde had yoktur.

15. Kelamda aslolan sarih olmasidir.

16. Kelamda aslolan hakikat olmasidir.
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2.6.1. Talak Hukukunda Kinaye ve Kaideler

Bir kisi karisina: €tk (seni bosadim) deyip daha sonra “ben bu séziimle zihar kastetmigtim”
derse, onun bu s6zii kabul edilmez. Ciinkii talak lafz1 sarih olup bosama konusunda gecerlidir; bu
nedenle ziharda kinaye sayilmaz. Ayni sekilde aksi de boyledir; bir adam karisina zihar yapar, “sen
bana anamin sirt1 gibisin” der sonra “bununla talaki kastettim” derse, onun bu s6zii de kabul edilmez.
Ciinkii zihar lafz1 ziharda sarth olarak kullanilir, bu yilizden talakta kindye sayilmaz (‘ Abri, 2005, s. 58).
Bu fikhi yaklasimin sebebi fikih¢ilarin belirlemis oldugu “bir konuda sarih olup kendi alaninda
hiikiim doguran bir lafiz, bagka bir konuda kinaye olarak degerlendirilmez.” Kaidesidir (‘Abri, 2005, s.
57). Bu ornek, fikihta bir lafzin kendi alaninda sarih olarak hiikiim dogurmasi halinde, baska bir
hukuki alanda kinaye olarak degerlendirilmesinin miimkiin olmadigini; dolayisiyla sarthligin
baglama gore degil, vaz‘olundugu alan itibariyla belirlendigini gostermektedir.

Bir kimse hanimina: g€ (iddet say) derse bu ancak sdyleyenin niyetinin ne oldugunun
bilinmesiyle hukuki bir sonug¢ dogurur. Eger “ben bununla talaki kastetmedim dirhemleri saymasini
kastettim” der ve sdyledigini de halin delaleti ispat ederse dogru olarak kabul edilir. Eger “talaki
kastettim” derse talak gergeklesir (‘Abri, 2005, s. 75). Fikihgilarin bu yaklagiminda “sarih lafiz
kendisiyle; kinaye ise baskasiyla (karine/niyet) hiikiim dogurur.” kaidesi rol oynamistir (‘Abri, 2005, s.
62). Kindyeli lafizlarda hukuki sonug, lafzin kendisinden degil; niyet ve héalin deléleti gibi dig
unsurlardan hareketle belirlenir. Bu durum, sarfh ile kindye arasindaki temel ayrimin hiikkmiin siib{it
sartlarinda ortaya ¢iktigini gostermektedir.

Bir adam esini baglayip sonra: etialls (seni bosadim) derse bosama konusunda sarih olan bu
s0z halin delaleti ile kindye olmaya doniisebilir. Bu s6ziinden tam ne kastettigini sdyleyenin niyeti
belirler. “Talka niyet ettim” derse taldk vaki olur yok “baglarindan kurtulmasini kastettim” derse
talak gegerli olmaz. Ciinkii (b kelimesi liigatte “serbest birakmak™ (Giines, 2010, s. 729) anlaminda
olup halin delaleti bunu desteklemektedir. Yani burada baglama isi (halin delaleti) olmasaydi sarih
ifadenin kindye olmasi miimkiin degildi. Ciinkii bu “sarih niyetle kindye olmaz.” kaidesinin bir
geregidir (‘Abri, 2005, s. 77). Zira sarih bir lafzin ancak giiclii bir hal karinesiyle kindye hiikmiine
doniigebilecegini; buna karsilik niyetin tek basina sarih lafzi kinayeye ¢cevirmeye yetmedigini ve hal
delaletinin belirleyici roliinli gostermektedir.

Bir adam karisina: 3alg <l (Sen bir tanesin) derse, bu soz ihtimalli bir sézdiir. Soyle ki:
Adamin maksadi, kadinin bir sifatin1 bildirmek olabilir; yani “kavmin arasinda bir tanesin” veya
“benim yanimda teksin, senden baska yok” ya da “giizellikte, letafette veya sevgi bakimindan
kadinlarin bir tanesisin” anlami olabilir. Ayn1 zamanda bu sz, “sen bir taldksin” anlaminda da
olabilir. Bu durumda soz, talak igin bir kindye olup ancak sOyleyenin niyetine miiracaat edilerek
hiikim meydana gelir. Eger adam talaki kastetmisse, talak gerceklesir, kastetmemisse talak
gerceklesmez. Bu fikhl meselede “sarih lafiz kendisiyle; kinaye ise baskasiyla (karine/niyet) hiikiim
dogurur” kaidesi uygulanmistir. Bu misal, lafzin anlam bakimindan birden fazla yoruma elverisli
oldugu durumlarda kinaye hiikmiiniin devreye girdigini; hukuki sonucun ise lafzin zahirinden degil,
dogrudan sdyleyenin niyetinden hareketle belirlendigini agik bicimde ortaya koymaktadir.

Bir sahis karisina: 138 dwds dlisy (kendini sana su bedel karsiiginda sattum) kadm da: <y 5d)
(satin aldim) derse, bu szl sarih anlamina hamletmek miimkiin degildir; ¢linkii hiir kimse satilmaz
ve miilk edinilmez. Bu nedenle bu lafiz, 43 (bedel karsiligi bosanma) igin bir kinaye kabul edilir.
Sarih anlamdan kinayi anlama intikéalimizi saglayan “sarih anlam miimkiin degilse lafiz kindyeye
hamledilir” kaidesidir (‘Abri, 2005, s. 85). Bu yaklagim, lafzin sarth anlammin aklen veya ser‘an
miimkiin olmadig1 durumlarda, fikhin lafz1 dogrudan kinayeli anlama hamlettigini; boylece hukuki
sonucun, dilsel imkéansizlik iizerinden kaide yoluyla belirlendigini gostermektedir.

Bir adam karisina: s <l “Sen hiirsiin” derse, bu sozii sarih anlamina hamletmek miimkiin
degildir; ¢iinkii bu ifade bir seyi nitelememektedir. Kadin onun s6zii olmaksizin da hiir olup maliimun
i‘lam gecersizdir. Bu sebeple s6z, kindyeli anlami olan talaka hamledilir (‘Abri, 2005, s. 86). Clinkii bu
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“sarfh anlam miimkiin degilse lafiz kindyeye hamledilir” kaidesinin bir geregidir (‘Abri, 2005, s. 85).
Buradan, sarth anlamin hiikiim dogurmaya elverisli olmadigi durumlarda lafzin kinayeli anlama
yoneltildigi ve fikih usuliinde ortaya cikan dilsel bosluklarin kaideler araciligiyla dolduruldugu
sonucuna ulasilabilir.

Bir kimse yaziyla (8l > 3) (esim baindir) diye yazar ve bununla taldki kastederse, bu talak
meydana gelmez. Sirazi’nin (6. 476/1083) el-Miihezzeb adli eserinde ifade ettigi lizere, yazi, usil-i
fikihta kindye kabul edilir; kindye ise bagka bir kindye ile sahih olmaz. Bu fetvanin temelini,
“kinayenin kinayesi olmaz” kaidesi olusturmaktadir (‘Abri, 2005, ss. 89-90). Bu tespit, fikihta kindyenin
hiikiim dogurabilmesi i¢in tek katmanli bir delalet yapisina sahip olmasi gerektigini; kindyenin ikinci
bir kindye ile desteklenmesinin hukuki sonug tiretmeye yeterli goriilmedigini gostermektedir.

Bir adam esine, “talak” yazsa ancak dogrudan esine hitaben yazmasa, bu muhatab1 belli
olmayan yazi kindye hiikmiindedir. Taladk kasti bulunursa bosama gergeklesir; talak kasti yoksa
bosama gergeklesmez (‘Abri, 2005, s. 99). Fikih¢ilart bu goriise yonlendiren “muhatabi belli olmayan
yazi, sarihi kindye yapar” kaidesidir (‘Abri, 2005, s. 96). Bu durum, lafzin sarih igerigine ragmen
muhatabin belirsizligi sebebiyle kinaye hiikmiine diisebilecegini; fikihta hitap unsurunun, lafzin
hukuki degerini belirleyen asli 6l¢iitlerden biri oldugunu goéstermektedir.

2.6.2. Nikah Akdinde Kinaye ve Kaideler

iddet Bekleyen Kadin: Nikah akdinde lafizlarin kesinligi esastir. Koca, iddet beklemekte
olan egine: <iag3i (seninle evlendim) derse, bu s6ziin sarih anlami imkéansizdir; ¢ilinkii iddet
beklemekte olan bir kadinla nikdh ancak iddet bitince sahih olur. Bu nedenle s0z, ric‘at (esine doniis)
i¢in bir kindye kabul edilir (‘Abri, 2005, s. 86). Hukukgular1 bu goriise sevk eden “sarih anlam miimkiin
degilse lafiz kindyeye hamledilir” kaidesi olmustur (‘Abri, 2005, s. 82). Bu yaklagim, nikéh gibi hukuki
tasarruflarda sarth anlamin fiilen miimkiin olmadigr durumlarda lafzin zorunlu olarak kinayeli
anlama yoneltildigini; fikih usuliinde gegerlilik sartlarinin, lafzin hukuki degerini belirlemede
belirleyici oldugunu ortaya koymaktadir.

Hibe Lafziyla Nikdh: Bir kadin bir erkege sahitler huzurunda: “kendimi sana hibe ettim”
derse, bu s6z nikah konusunda kinayedir; ¢linkii asl itibariyla hibe lafzi “karsiliksiz miilkiyet devri”
anlaminda olup bu konuda sarihtir. Ancak evlilik baglaminda kullanildiginda hitkmii nikahin hiikmii
gibi olur, hibeye ait hiikiimler uygulanmaz. Bu durumda kadin i¢in mehir ve diger evlilik hiikiimleri
gecerli olur (‘Abri, 2005, s. 93). Fikih¢ilar bu meselede “kinaye lafzi, hiikiim bakimindan kinaye olunan
seyin hiikmiindedir” kaidesini uygulamiglardir. Burada hibe lafz1 nikadh i¢in kindye olarak
kullanilmigtir. Nikahta sart olan “sahitlerin varligi” bu drnekte gergeklestiginden hibe tasarrufu degil
kendisi i¢in kindye yapilan nikahin hiikiimleri gecerli olmustur (‘Abri, 2005, s. 92). Bu misal, kindye
olarak kullanilan bir lafzin, hiikiim bakimindan kendisiyle kindye yapilan akdin hiikiimlerini
dogurdugunu; fikihta belirleyici olanin lafzin asli anlami degil, kullanildigr hukuki baglam ve
tamamlayici sartlar oldugunu gdstermektedir.

Sahitlik Sarti: Bir erkek bir kadina sahitler huzurunda: “seni kendime helal kildim” dese,
bu ifadeden kisinin ne kastettigi tam olarak anlagilmaz ve bu ifade kinayeli bir séze doniisiir. Nikah
gibi akitler ittifakla kindyeli lafizlarla miin‘akit olmaz. Nikéhin sartlarindan birisi de sahitlerin
bulunmasidir. Sahitlerin, kiginin niyetinin ne oldugunu anlamasi ise miimkiin degildir. Bu tiir
akitlerin miin‘akit olmama sebebi “sahibinin miistakil olmay1p sahitlige ihtiya¢ duydugu tasarruflar
kindye ile sabit olmaz” kaidesidir (‘Abri, 2005, s. 107). Bu tespit, sahitlige dayali hukuki tasarruflarda
lafzin agikliginin zorunlu oldugunu; niyetin yalnizca sdyleyen tarafindan bilinebildigi kinayeli
ifadelerin, objektif ispat imkadm bulunmadigi i¢in akit kurmaya elverigli goriilmedigini ortaya
koymaktadir.
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2.6.3. itakta Kinaye ve Kaideler

Bir adam erkek kdlesine: “iddet say” veya “rahmini temizle” deyip bununla itdki kastetse
kole azat olmaz. Ciinkii “iddet saymak™ veya “rahim temizlemek” ifadeleri erkek kole icin gecerli
bir ifade sekli degildir (‘Abri, 2005, s. 88). Bu sozle ne sarih ne de kindye olarak amel etmek
miimkiindiir. Bir ifadeyle amel etmek miimkiin olmadiginda “s6ziin sarth ve kindyeli anlamina hamli
miimkiin degilse s6z hiikiimsiizdiir (‘Abri, 2005, s. 86) kaidesi isletilir. Bu degerlendirme, lafzin ne sarih
ne de kinayeli anlama hamledilebildigi durumlarda hukuki sonug¢ iiretme imkanini biitiiniiyle
kaybettigini; fikih usuliinde hitkmiin siibGtunun, lafzin anlam alan1 i¢inde kalmasina bagli oldugunu
ortaya ¢ikarmaktadir.

2.6.4. Kazfte (Ceza Hukuku) Kinaye ve Kaideler

Bir kimse birisine: “ey facir ey fasik ey habis” veya bir kadina “sen yalniz kalmay1 seversin,”
gibi sozler sdylerse bunlar kazfle ilgili kindyeli ifadelerdir. Eger bunlarla zina iftirasim kastederse
had cezasina garptirilir. Ancak yemin ederek zina isnadi anlaminda séyledigini inkar ederse dogru
sOyledigi kabul edilir. Hukukgular bu fetvada “kindye sahibi yeminiyle dogrulanir” kaidesini baz
almiglardir (‘Abri, 2005, s. 74). Bu yaklasim, kazf gibi agir cezai sonuglar doguran alanlarda kinayeli
ifadelerin ancak agik niyetle hiikiim ifade ettigini; aksi halde yemin yoluyla siiphenin bertaraf
edilerek cezanin diisiiriildiigiinii gostermektedir.

Bir kimse bir kadina: “falanca el uzatani geri ¢evirmez” gibi zina isnadin1 kinayeli ifadelerle
sOylerse bu sozil sdyleyene had cezasinin uygulanip uygulanmamasi konusunda mezhep sahipleri
ikiye ayrilmistir (‘Abri, 2005, s. 113).

Hanefi ve Hanbeliler kinayeli lafizla yapilan kazfta had cezasi sabit olmaz; ¢linkii “bu bir
siiphedir ve sliphede ihtimal ve tereddiit bulunur” goriislinli savunmuslardir. Bu goriislerine, Hz.
Peygamberin “Hadleri siiphelerle diisiiriiniiz” (Beyhaki, 1424, s. 8/57 (no: 15922)) hadis-i serifini delil
getirmislerdir. Sarth muradi ifade etme konusunda tamdir. Kinaye ise muradi tam ifade etmedigi i¢in
eksiktir. Bu eksiklik bir siiphe dogurdugu i¢in had cezasi uygulanamaz (‘Abri, 2005, s. 112).

Maliki ve Sifiiler ise, konusanin niyetine doniilerek sarih lafizda oldugu gibi kinayeli lafizla
da had cezasinin sabit olacagini sdylemislerdir. Eger kisi zina isnadin1 kastetmisse, bu s6z kazf sayilir
ve had cezasi gerekir. Delilleri sudur: Kinaye lafzi, 6rf ve kullanim bakimindan, lafiz aslinda baska
bir anlam i¢in konulmus olsa bile, bazen sarih lafzin yerine gecebilir. Ancak bdyle bir niyetinin
olmadigini sOylerse had cezasi uygulanmaz (‘Abri, 2005, s. 113). Cilinkii niyet olmadan kinaye sarih
derecesine kavusamaz ve had cezasi “siipheyle diisen hiikiimler, kindyeyle sabit olmaz” kaidesi
geregi diiser (‘Abri, 2005, s. 109). Bu ihtilaf, kindyeli ifadelerin ceza hukukunda hiikiim dogurabilme
giiciiniin mezheplerce farkli dlgiitlere baglandigini; bir tarafta siipheyi esas alan yaklagimin, diger
tarafta ise niyet merkezli degerlendirmelerin belirleyici oldugunu ortaya koymaktadir.

“Ben zina etmem” deyip karsidakine ta‘riz yoluyla zina isnad edenin had cezasina
carptirilmasi konusunda hukukgular ihtilaf etmislerdir (Nesefi, 1316, s. 1/247).

Cumhura gore ta‘riz ile yapilan zina isnadinda had cezasina carptirmak caiz degildir. Bu
goriislerine “vefat iddeti beklemekte olan kadinlara kendileri ile evlenmek istediginizi tistii kapal
(ta’riz) yoluyla anlatmanizda veya bu isteginizi ig¢inizde saklamanizda sizin i¢in bir giinah yoktur...
Bekleme miiddeti bitinceye kadar da nikdh yapmaya kalkismayin...” (el-Bakara, 2/235) ayetini delil
getirirler. Imam-1 Safii (6. 204/820) der ki. “Akdi haram olan konusunda Allah ta‘rizi miibah
kilmigtir. Bu da ta‘rizin sarihin muhalifi oldugu anlamina gelir.” Sarih agik, kindye ise tereddiitlii
ifade oldugundan tereddiitlii bir ifade ile had cezasi verilemez. Cumhuru bu goriise sevk eden
“ta‘rizde had yoktur” kaidesi olmustur (Maverdi, 1414, s. 13/261).

Mailikiler, ta‘riz yoluyla yapilan kazif sebebiyle de had cezasinin uygulanabilecegini kabul
etmiglerdir. Bu goriislerine Hz. Omer (6. 23/644) doneminde meydana gelen bir olayr delil

www.turkishstudies.net/religion



2890 Muhammet Mustafa Urkmez - Necla Yasdiman Demirdéven

gostermislerdir. Rivayete gore bir adam digerine, “benim anam ve babam zina etmez” demistir. Olay
Hz. Omer’e intikal edince Hz. Omer, Restilullah’n sahabileriyle istisare etmis; sahabiler, “Biz onun
hakkinda had cezasini gerektirecek bir durum gérmiiyoruz; o, yalnizca anne ve babasini dvmiistiir.”
seklinde goriis bildirmislerdir. Buna ragmen Hz. Omer, s6z konusu ifadeyi ta‘riz yoluyla kazif
kapsaminda degerlendirerek had cezasini uygulamistir (Kurtubi, 1418, s. 2/641). Malikiler bu
uygulamadan hareketle, ta‘rizin 6zellikle taraflar arasinda husumet bulunmasi ve séziin orfen kazif
anlamimi acik bicimde cagristirmast halinde hukuki sonu¢ doguracagini savunmuslardir. Bu goriis
ayriligi, ta‘rizin kindyeden daha ortiik bir ifade bi¢imi olarak ceza hukukunda hiikiim dogurma
bakimindan smirli goriildiigiinii; cumhurun siiphe ve tereddiit ilkesini esas alirken, Malikilerin
baglam ve husumet unsurunu belirleyici kabul ettigini gostermektedir.

2.6.5. Muamelat Hukukunda Kinaye

Bir kimse digerine: “Bu arabay1 sana hibe ettim.” derse, dinleyenin nezdinde, “hibe” lafzinin
sarih anlamini kastettigi tercih edilir; yani arabayi karsiliksiz miilk edinmeyi kastetmistir. Sonra gelip
karsilik talep eder ve “ben bununla arabayi satmay1 kastetmistim” derse, onun bu sozii dikkate
alinmaz; ¢iinkii “keldmda aslolan sarih olmasidir” kaidesinden dolay1 sarih anlam, kinayeye tercih
edilir. Bu misal, lafzin sarih anlaminin miimkiin ve gegerli oldugu durumlarda kindyeli yoruma itibar
edilmedigini; fikihta asil olanin, lafzin ag¢ik ve yerlesik anlaminin korunmasi oldugunu agik bigimde
ortaya koymaktadir.

Bir kimse digerine: “bu kitabi sana bir haftaligina 6diing verdim” dese, daha sonra gelip ticret
talep etse ve “ben kirayi1 kastetmistim” dese bu sozii kabul edilmez. Ciinkii “kelamda aslolan hakikat
olmasidir” kaidesi geregi sarih anlam olan 6diing lafzinin meydana getirdigi hiikiim tercih edilir
(Haydar, t.y., s. 1/21). Bu yaklagim, lafzin yerlesik ve sarth anlami ile dogan hiikmiin, sonradan ileri
stiriilen kindyeli yoruma iistiin tutuldugunu; fikihta hukuki giivenligin, lafzin agik anlamina dncelik
verilerek saglandigini géstermektedir.

Bir kisi digerine: “bu kitabi sana on dinara hibe ettim” dese, bu s6z alig-veristen kinaye olur.
Aslinda hibe mal1 karsiliksiz miilk edindirme anlaminda sarih bir ifadedir. Ancak climlede iicretin
zikredilmesi hibe lafzin1 sarih olan anlamindan kinayi anlami olan alig-verise ¢evirmistir (‘Abri, 2005,
s. 81). Yani iicret zikrettigi icin hibe, alig-veris icin kinaye olur. Eger iicret zikretmese ve niyetim alis-
veristi dese kabul edilmez. Bunun sebebi “sarih niyetle kindye olmaz” kaidesinin uygulanmasidir.
Bu tespit, sarth bir lafzin ancak lafzl veya baglamsal bir karineyle kindyeli anlama
yoneltilebilecegini; buna karsilik sirf niyetin, sarih anlami1 kindyeye doniistiirmeye yetmedigini agik
bir bigimde ortaya koymaktadir.

Eger alacakli borgluya: “senden olan alacagimi sana hibe ettim” derse bu lafiz ibrada kinaye
olup bor¢lunun iradesine ihtiya¢ duymadan ibra gergeklesir. Ciinkii buradaki kinayi olan hibe lafz1
sarih lafiz hiikmiindedir. Ibra gibi tek tarafli miin‘akit olan akitlerde kisinin kinayeli ifadeler
kullanmasi niyetiyle beraber hukuki sonu¢ dogurur (Kalyibi & Biirelsi, 1417, s. 3/493). Fakihlerin bu
konudaki delili ise “sahibinin miistakil oldugu tasarruflarda kindyesi niyetle sarih gibidir” kaidesidir.
Bu ornek, tek tarafli olarak miin‘akit olan tasarruflarda kindyeli lafizlarin, sdyleyenin niyetiyle
birlikte sarih lafiz hitkmii kazandigini; fikihta hukuki sonucun, karsi tarafin iradesine degil tasarrufun
mabhiyetine gore belirlendigini gdstermektedir.

2.6.6. Ziharda Kindye ve Kaideler

Bir kadin kocasina “sen babam gibisin” derse, bu s6z kocasi i¢in ziharin kinayelerindendir;
¢linkii hem zihar anlamini hem de saygi, mertebe veya sevgi bakimindan babaya benzetme ihtimalini
tasir. Ancak bu s6z kadindan sadir oldugunda zihar gerceklesmez; zira kadin “sen bana babamin sirt1
gibisin” ifadesini sarih sekilde sOylese bile bu ifadesi zihar hilkkmiinii dogurmaz (Serahsi, 1431, s. 6/74-
76). Sarih anlamda gecerli olmayan bu soziin kinaye olarak gecerli olmasi da miimkiin degildir.
Bunun gerekgesi sudur: Sarih lafiz, kinaye lafzindan daha giicliidiir. Dolayisiyla hiikiim, daha giiclii
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olan sarfh ifadeyle sabit olmuyorsa, ondan daha zayif olan kinaye ile sabit olmasit miimkiin degildir.
Bu “sarth olarak gecerli olmayan, kindye olarak da gecerli olmaz” kaidesine yaslanan bir
yaklagimdir. Bu yaklagim, bir lafzin sarih olarak hiikiim dogurmadigi durumlarda kinaye yoluyla da
hukuki sonug iiretmesinin miimkiin olmadigini; fikih usuliinde hiikmiin, anlam bakimindan daha
zayif olan kinaye ile degil, ancak gegerli bir sarih zemin {izerinden kurulabilecegini agik¢a ortaya
koymaktadir.

3. Belagat ve Usiil-i Fikihta Kiniaye Tasavvurunun Mukayesesi

Kinaye, belagat ile fikih ve usil-i fikhin ortak kavramlarindan biri olmakla birlikte, bu
disiplinlerin amag ve yontemlerine bagli olarak farkli islevler kazanmistir. Belagat, kinayeyi soziin
anlam ve anlatim degerini artiran bir ifade bi¢imi olarak incelerken fikih ve usfl-i fikih, onun hukuki
iradeyi agiklama ve hiikiim dogurma giiciinii esas almaktadir. Bu nedenle ayni dilsel yap1, belagatte
bir anlatim ve deldlet imkan1 olarak goriliirken fikihta niyet, karine, 6rf ve baglam ¢ergevesinde
hukuki sonuglar1 belirlenen bir beyan bigimi haline gelmektedir.

3.1. Kapsam ve ifade Vasitalar1 Bakimindan Ayrisma

Iki disiplin arasindaki ilk farklilik, kindyenin kapsamina iliskindir. Belagat alimleri kindyeyi
esas itibariyla lafiz ile anlam arasindaki iligki ¢cergevesinde ele alirken fakihler, lafzin yani sira yazi,
isaret ve baz1 fiilleri de hukuki iradenin dolayli agiklanma bigimleri kapsaminda
degerlendirmislerdir. Boylece kinaye, belagatte esas itibariyla lafzi bir deldlet bi¢cimi olarak
incelenirken fikihta daha genis kapsamli bir hukuki irade agiklama vasitasi haline gelmistir (Kesgin,
2016, s. 273). Bu farklilik, belagatin anlamin nasil ifade edildigine, fikhin ise iradenin hangi vasitalarla
hukuki sonu¢ dogurduguna odaklandigini gostermektedir.

3.2. Tasnif Olgiitleri Bakimindan Ayrisma

Belagat literatiiriindeki yaygin tasnifte lafizlar hakikat, mecédz ve kinaye seklinde semantik
Ozellikleri esas alinarak siniflandirilmaktadir. Fikih ve usiil-i fikihta ise tasnif, daha ¢ok lafzin hukuki
delaletinin agikligina gore sarih ve gayr-i sarih ekseninde yapilmaktadir. Bu yaklasimda belirleyici
Olciit, lafzin yalnizca semantik niteligi degil, belirli bir hukuki tasarrufa ne dlgiide agikga delalet ettigi
ve hiikiim dogurmak i¢in niyet veya karineye ihtiya¢ duyup duymadigidir (Aktas & Samar, 2022, s. 154).
Dolayisiyla belagatte tasnif anlam iliskisini agiklamaya, fikihta ise lafzin baglayicilik derecesini
belirlemeye yoneliktir.

3.3. Anlamin Belirlenmesi ve Niyetin islevi

Iki disiplin arasindaki temel ayrimlardan biri, kindyeli anlamm tespiti ve bu anlamin
doguracagi sonucun belirlenmesinde ortaya ¢ikmaktadir. Belagatte kindyeli anlam, lafzin hakiki
anlamindan onun lazimina dogru gerceklesen zihinsel intikal yoluyla elde edilir. Bu intikal yalnizca
siyak ve sibaka degil, o6rfi cagrisimlara ve mekni bih ile mekni anh arasindaki akli veya kiiltiirel
iligkiye de dayanir. Hakiki anlam ihtimalinin korunmasi ise kindyenin anlam alanin1 genisleten ve
anlatim giiclinii artiran bir 6zellik olarak degerlendirilir.

Fikihta kinayeli lafzin hukuki sonu¢ dogurmasi ise cogunlukla konusanin niyetine veya halin
delaleti niteligindeki giiclii karinelere baglhdir. Bu baglamda fakihler, kinayeli ifadeyi tasarrufun
mahiyeti, kullanilan lafiz, o6rf, taraflarin durumu ve baglamsal gostergelerle birlikte
degerlendirmislerdir. Mezheplerin niyet ve halin delaletine verdikleri deger de farklilik
gostermektedir. Hanefilere gore kinayeli sozlerle bosamanin gergeklesmesi niyet veya halin
deléletine baghdir. Malikiler kindyeli ifadeleri agik ve kapali olmak iizere ikiye ayirmis; agik
kindyeleri sarih hilkkmiinde degerlendirerek niyeti gerekli gormemis, kapali kindyelerde ise hitkmiin
dogmasini niyete baglamislardir. Safiflere gore kocanin veya onun yetkilendirdigi kisinin niyeti
bulunmadikga kinayeli sozlerle bosama gergeklesmez (Kesgin, 2016, ss. 278-279). Hanbeli alimlerinden
bazilar1 dava hali, 6fke hali ve kadinin bosanmaya iligkin soru sormasi durumlarinda kindyenin ayrica niyete
ihtiyag duymaksizin hiikiim dogurabilecegini kabul etmislerdir (‘Abri, 2005, s. 66). Buna goére belagatte
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anlamin kurulmasina hizmet eden baglamsal ve 6rfi unsurlar, fikihta hukuki iradenin tespiti ve
baglayici sonucun belirlenmesi islevini tistlenmektedir (Sehri, 2008, s. 192).

3.4. Hakiki ve Mecéazi Anlamin Birlikte Kastedilmesi
Hakiki ve mecazi anlamin birlikte kastedilmesi konusuna iki disiplin farkli yaklagmustir.

Belagatte kindyenin tarifi incelendiginde hakiki anlamin tamamen dislanmadigini; ancak
esas maksadin, lafzin gerektirdigi kindyl anlam oldugu goriilmektedir (Saidi, 1438, s. 1/538). Usil-i
fikihta ise bu mesele, daha genis kapsamli olan hakikat ile mecazin cem‘i tartismasi ¢ercevesinde ele
almmustir. Bu konuda mezhepler arasinda ii¢ ayr1 yaklagim olmustur.

Hakiki ve Mecazi Anlamin Birlikte Kastedilmesini Kabul Etmeyenler

Hanefi ustilciiler ile baz1 Safii muhakkikler, bir lafzin tek kullanimda hem hakiki hem de mecazi
anlami ifade edecek bigcimde iki farkli delalet yoniiyle isletilmesini miimkiin gérmemislerdir (Kahveci,
2011, s. 39). Hanefller bu durumu, bir malin aynmi kullanimda hem kisinin kendi miilkii hem de

baskasindan 6diing aldigi bir esya olmasinin imkansizligina benzeterek agiklamislardir (Ayran, 2017,
s. 91).

Hakiki ve Mecazi Anlamin Birlikte Kastedilmesini Kabul Edenler

Imam Safii, Malikiler ve Hanbeliler, iki anlam birbirine zit degilse ve birlesmelerine engel bir durum
yoksa, her iki mananin da ayn1 kullanimda kastedilmesini caiz ve miimkiin gérmiislerdir. Bu alimlere
gore, bir kisi tek bir ifadeyle iki uyumlu anlami1 birden kastettigini kendi icinde hissedebilir ve bu
durum aklen de ser‘an de imkénsiz degildir (Kesgin, 2016, s. 270).

Gazzili’nin Sarth Yaklasim

Ebi Hamid el-Gazzali’ye gore hakiki ve mecazi anlamin birlikte kastedilmesi aklen miimkiin
olmakla birlikte, tekil lafizlarda dil bakimindan miimkiin degildir; ancak tesniye ve cem* lafizlarinda
bu kullanim dil agisindan miimkiindiir (Gazzali, 1993, ss. 240-241). Bdylece belagatte semantik bir imkan
olarak ele alinan anlam birlikteligi, fikihta dilsel kullanim ve hiikiim dogurma sartlar1 bakimindan
ayrica degerlendirilmistir.

3.5. Belagi Deger ve Hukuki Delilet Giicii Bakimindan Ayrisma

Belagatte kinaye, anlami dogrudan bildirmek yerine ona bir delil veya lazim iizerinden
ulagtirmas1 sebebiyle, makamin gerektirdigi durumlarda sarth ifadeden daha belig kabul
edilmektedir. Muhatabin anlami zihinsel bir siire¢ sonunda kesfetmesi, ifadenin tesirini ve ikna
giiclinii artirmaktadir. Bununla birlikte kindyenin iistiinligii mutlak degil, anlatim amac1 ve makamin
gerekleriyle sinirlidir (Menahic Cami‘ati’l-Medineti’l-‘Alemiyye, 1433, s. 291).

Fikihta ise sarfh lafiz, ilgili hukuki sonuca deléletinin aciklig1 ve kural olarak niyete ihtiyag
duymaksizin hiikiim dogurmasi sebebiyle kindyeden daha giiclii kabul edilmektedir. Kindyeli lafzin
hukuki etkisi ise tasarrufun tiiriine gore niyet veya gii¢lii karinelerle tamamlanmaktadir. Bu nedenle
kinaye biitiiniiyle hiikiimsiiz bir ifade degildir; talak, 1tdk, yemin veya nezir gibi alanlarda gerekli
sartlar gerceklestiginde hukuki sonug¢ dogurabilir. Buna karsilik nikdh ve hadler gibi alanlarda
kindyenin etkisi daha sinirli degerlendirilebilmektedir. Bu farklilik, belagatin anlatim tesirini, fikhin
ise delalet agikligini ve hukuki giivenligi dnceledigini gostermektedir (Sami, 2017, ss. 154-155).

3.6. Kindyenin Kavramsal Konumu Bakimindan Ayrisma

Belégat literatiiriindeki hdkim yaklagim, hakiki anlam ihtimalinin devam etmesi sebebiyle

kindyeyi mecazdan ayirmakta ve ona miistakil bir delalet konumu tanimaktadir (ihvangomo & Hasan,
2024, s. 357).

Fikihta ise kindyenin hakikat, mecaz veya bu ikisi arasinda miistakil bir kategori olup
olmadig1 tartigmalidir (Kesgin, 2016, ss. 272-273). Bu ihtilaf yalnizca hukuki uygulama ihtiyacindan
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degil, ayni zamanda vaz‘, kullamim, hakikat ve mecaz iliskisine dair usali kabullerden
kaynaklanmaktadir. Buna gore beldgat kindyeyi agirlikli olarak semantik yapist bakimindan

tanimlarken fikih, bu yapinin hukuki irade ve hiikiim iizerindeki etkisini de dikkate almaktadir (Aktas
& Samar, 2022, s. 158).

3.7. Yorum Imkénlari ve Hukuki Simirlandirma Bakimindan Ayrisma

Belagat kinayenin meydana getirdigi deldlet katmanlarin1 ve zihinsel intikal bigcimlerini
aciklamaya yonelmektedir. Ta‘riz, telvih, remz ve ima gibi tasnifler, mekni bih ile mekni anh
arasindaki iliskinin agiklik derecesini, vasitalarin sayisini ve muhatabin anlami kesfetme siirecini
gostermektedir. Bununla birlikte beldgatte yorum sinirsiz degildir; kindyi anlamin lafizla arasinda
kabul edilebilir bir lazim—melzim, 6rfl veya akli iliskinin bulunmasi gerekir (Durmus, 2002, s. 35).

Fikihta hukuki sonucun belirlenebilmesi i¢in kindyeli ifadelerin tagidigi anlam ihtimalleri
belirli kaidelerle sinirlandirilmistir. Bazi fikih kaynaklarinda zikredilen “Sarih niyetle kindye olmaz”
ve “kindyenin kindyesi olmaz” seklindeki ilkeler, lafiz ile hukuki irade arasindaki iliskinin
denetlenebilir bir zeminde kurulmasinmi amaglamaktadir. Buna gore lafzin hakiki anlamina
hamledilmesinin miimkiin olmadig1 durumlarda, baglam ve kullanim sartlar1 elverdigi 6l¢iide kinayi
anlam dikkate alinmakta; lafzin ne hakiki ne de ilgili kinayi anlama elverisli olmas1 hélinde ise s6ze
hukuki sonu¢ baglanmamaktadir (‘Abri, 2005, ss. 85-90). Bu ¢ercevede delalet katmanlarinin gesitliligi
belagatte anlatim giiciiniin kaynag1 iken fikihta hiikkmiin belirsizlesmesini 6nlemek amaciyla ustli
ilkelerle kontrol edilmektedir.

Asagida, belagat ve usil-i fikih disiplinlerinde kinaye anlayisinin kapsam, anlamin agikligi,
sarth—kinaye iligkisi ve hiyerarsi bakimindan mukayesesi tablo halinde sunulmustur.

Tablo 2: Belagat ve Usiil-i Fikihta Kindye Anlayisinin Mukayesesi

gercevesinde ele alinir ve lafzi bir
delalet bigimi olarak incelenir.

Mukayese Unsuru Belagat Fikih / Usiil-i Fikih
Kapsam ve Ifade Vasitalar | Kindye esas itibartyla lafiz ile | Kindye yalnizca lafizla smirh
Bakimindan Ayrisma anlam arasindaki iliski | tutulmaz; yazi, isaret ve bazi

fiiller de hukuki iradenin dolayli
aciklanma bigimleri kapsaminda
degerlendirilir.

Tasnif Olgciitleri Bakimindan
Ayrisma

Lafizlar yaygin olarak hakikat,
mecaz ve kindye seklinde
semantik o6zelliklerine gore tasnif
edilir.

Tasnifte lafzin hukuki deléletinin
aciklig1 esas alinir; sarih ve gayr-i
sarth ayrimi 6ne ¢ikar.

Birlikte Kastedilmesi

dislanmaz; ancak esas maksat
kindyi anlamdir. Hakiki anlam
ihtimalinin korunmasi belagi bir
imkan kabul edilir.

Anlamin Belirlenmesi ve | Kindyi anlam, lafzin hakiki | Kinayeli lafzin hukuki sonug
Niyetin islevi anlamindan onun lazimina dogru | dogurmast  ¢ogunlukla niyet,
gerceklesen  zihinsel  intikal | karine, halin delaleti, orf ve
yoluyla belirlenir. Siyak, sibak, | tasarrufun mahiyeti gibi unsurlara
orfl cagrisimlar ve akli ya da | baghdir. Mezheplerin bu
kdiltiirel iligkiler dnem tagir. unsurlara verdigi deger
farklilagmaktadir.
Hakiki ve Meciazi Anlamin | Kinayede hakiki anlam tamamen | Hakikat ile mecdzin aym

kullanimda birlikte kastedilmesi
ihtilaflidir. Hanefl usulciler ile
bazi Safil muhakkikler bunu
kabul etmezken Imam Safii,
Malikiler ve Hanbeliler caiz
gormiistiir. Gazzali ise bunu aklen

miimkiin, tekil lafizlarda dil
bakimindan miimkiin
gdrmemistir.
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Belagi Deger ve Hukuki Delalet
Giicii Bakimindan Ayrisma

Kindye, makamin gerektirdigi
durumlarda sarih ifadeden daha
belig kabul edilir. Dolayli anlatim
muhatabin zihinsel katilimimni ve

Sarih lafiz, hukuki sonuca agik¢a
deldlet etmesi ve kural olarak
niyete ihtiya¢c duymadan hiikiim
dogurmast sebebiyle kinayeden

ifadenin tesirini artirir. daha giiclii kabul edilir.
Kinayenin Kavramsal Konumu | Hakim yaklasima gore kindye, | Kindyenin hakikat, mecaz veya bu
Bakimindan Ayrisma hakiki anlam ihtimalinin devam | ikisi arasinda miistakil bir

etmesi sebebiyle mecazdan ayrilir | kategori olup olmadig1

ve miistakil bir delalet bigimi | tartismalidir. Bu ihtilaf, vaz’,

kullanim ve delalet hakkindaki
usili kabullerden kaynaklanir.

olarak degerlendirilir.

Yorum Imkéanlar1 ve Hukuki | Ta‘riz, telvih, remz ve ima gibi | Anlam ihtimalleri, hukuki

Smirlandirma Bakimindan | tasniflerle  kindyenin  agiklik | iradenin dogru bicimde

Ayrisma dereceleri ve zihinsel intikal | belirlenmesi ve hiikmiin
bigimleri ortaya konulur. Bununla | belirsizlesmesinin onlenmesi
birlikte kindyl anlam ile lafiz | amaciyla niyet, karine ve usili
arasinda kabul edilebilir bir | kaidelerle sinirlandirilir.
lazim—melzim, orfi veya akli
iligkinin bulunmasi gerekir.

Sonug¢

Bu calisma, kinaye kavramini beldgat ve usil-i fikih disiplinleri agisindan karsilagtirmali
olarak incelemis ve ayn dilsel yapmin her iki alanda farkli islevler kazandigini ortaya koymustur.
Belagatte kinaye, hakiki anlam ihtimalini biitiiniiyle ortadan kaldirmadan s6ze estetik deger, anlam
derinligi ve ifade giicli kazandiran bir anlatim bi¢imidir. Bu y0niiyle muhatabin zihnini harekete
geciren ve ¢ogu zaman sarih ifadeden daha etkili kabul edilen bir beyan vasitasidir.

Usil-i fikihta ise kinaye, hukuki sonucun belirlenmesini gii¢lestiren ihtimalli bir delalet alan1
olarak degerlendirilmistir. Bu nedenle fakihler, kinayeli ifadelerin hiikiim dogurmasinda niyet,
karine, halin delaleti ve 6rfii esas almislardir. Ozellikle talak, nikah, kazf, yemin ve benzeri alanlarda
hukuki giivenligi saglamak amaciyla kinayeye iliskin ¢esitli kaideler gelistirilmistir.

Iki disiplin arasindaki temel farklilik, amaglarindan kaynaklanmaktadir. Belagat, soziin
giizelligini ve anlam zenginligini 6ne ¢ikarirken ustl-i fikih, hukuki iradenin dogru bigimde tespit
edilmesini ve hiikmiin giivenilir sekilde uygulanmasini hedeflemektedir. Bu sebeple kinaye,
belagatte bir anlatim imkani; usil-i fikihta ise sinirlar1 niyet ve karinelerle belirlenen bir beyan bi¢imi
haline gelmektedir.

Sonug olarak kindye, yalnizca edebil bir sanat degil, aym zamanda hukuki sonuglar
dogurabilen c¢ok katmanli bir anlam yapisidir. Bu calisma, kavramin iki disiplin ig¢indeki
farklilagmasini birlikte ele alarak beldgat ile usil-i fikih arasindaki kavramsal iligkinin daha
sistematik bicimde anlasilmasina katki saglamaktadir.
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